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C!ongress of tbt 'aflnlttb !etates 

The Honorable Lisa P. Jackson 
Administrator 

Ea~IJingtott, lD( 20515 

July 29, 2010 

U.S. Envirorunental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue. NW 
Washington, D.C. 20460 

Dear Administrator Jackson: 

f.Jri._ _ jl)--DD( -;ly~3 

We write to renew our request for irtformation on the EPA Region VI administrator's action with 
respect to air quality in Texa..~. On June 17, 2010, House and Senate Texas Republicans sent you 
a letter in support of the Texas Commission on Envirorunental QWllily's (TCEQ) a.ir ptlnniuing 
program. In that letter, we explained that the Texas flexible pennitting program is consistent 
with the provisions of the Clean Air Act and recommended that the EPA not supersede a 
successful state progr-am that has reduced emissions and improved air quality. We urged the 
EPA to reconsider the permitting action taken on May 25. 201 0, and to refrain from any further 
actions taking over operating permits in Texas. We requested a prompt response to our inquiries. 

We were therefore surprised to learn that Region VI Administrator Annendariz briefed select 
Democrat Members <.1f the Texas Delegation yesterday. We assume that this briefing was in 
response to a June 24, 2010 letter sent to you by Democrat Members of the Texas Delegation on 
the very same issue addressed in our June 171etter. The EPA's decision to brief Democrats and 
not Republicans will not improve dialngue nor will it improve air quality in Texas. Like all 
Texans, we are extremely concerned lhat the EPA will impose excessive and unnecessary costs 
on refmers and other businesses in an arbitrary attempt to supersede TCEQ. 

We believe that including Texans of both parties in yesterday's briellng would have been the 
appropriate response to the June 17 and June 241eners. We regret that we were not included. 
As you have still not answered our concerns outlined in our June 17 letter. we again request a 
briefing on the issues outlined in that letter, attached herewith for yotU' reference. 

Sincerely, 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION6 

The Honorable Louie Gohmert 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Gohmert: 

1445 ROSS AVENUE, SUITE 1200 
DALLAS TX 75202-2733 

AUG 4 2011l 

Thank you for your letter dated June 17, 2010, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson regarding EPA's efforts to enforce the provisions 
of the Clean Air Act in Texas. Administrator Jackson forwarded your letter to me for reply 
because Texas is within the jurisdiction of EPA Region 6. 

In your letter, you outlined your concerns about EPA's actions as it works with the Texas 
Commission on Environmental Quality (TCEQ) to ensure that the Texas air permitting program 
complies with the Clean Air Act. EPA is responsible for guaranteeing that the people ofTexas 
receive the health protection they deserve- the same level of protection established for all 
Americans in the Clean Air Act. Unfortunately, several TCEQ air permitting rules and practices 
have contributed to permits that do not provide this guarantee. Local governments and citizens 
throughout Texas have publicly decried the implementation of the State's air pennitting program 
and the difficulty of enforcing permits issued under it. 

This is not a new or partisan issue. In 2002, EPA began formally identifying concerns to 
the predecessor of the Texas Commission on Environmental Quality (TCEQ) about whether 
changes to the air permitting program, including the addition of the flexible permit rules, 
provided the same level of public health protection that is provided by federal law. EPA and the 
State continued this dialogue for many years without resolution. In September 2007, EPA sent 
letters putting companies with flexible pennits on notice that we believed their pennits did not 
comply with the federal Clean Air Act (see enclosure). On August 25, 2008, the Business 
Coalition for Clean Air, the Texas Association of Business, and the Texas Oil and Gas 
Association filed a complaint in federal court seeking a final resolution to this dialogue. This 
lawsuit resulted in a settlement requiring EPA to take action on numerous Texas air permitting 
provisions. One such action was the June 30, 2010, final disapproval of the flexible permit 
program. 

In addition to these program actions, on October 30, 2009, EPA began to issue objections 
to operating permits for major sources of air pollution. The objections were made to pennits that 
relied on flawed regulations and where permits did not satisfy the minimum operating pennit 
requirements contained in prior TCEQ rules approved by EPA. Under the Clean Air Act a 
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permitting authority has 90 days from the date of an EPA objection to an operating permit to 
correct that permit. If the correction is not made within the 90-day window, EPA is required to 
issue or deny the permit. For approximately eight months, TCEQ did not respond to EPA 
objections. In a letter to EPA dated May 24, 2010, TCEQ's Executive Director wrote, "It seems 
the only way EPA or TCEQ will be able to understand what is expected to alleviate any Title V 
[operating permit] programmatic objections is for EPA to issue a Title V permit." He continued, 
"This will also ensure the timely issuance of permits." It was then that EPA made the difficult 
decision to begin sending federal permit applications where significant deficiencies had not been 
corrected. To date, EPA has not issued or revoked a single permit in the State of Texas. We 
have simply asked three companies to submit permit applications addressing noted deficiencies. 
We will continue to evaluate whether to send additional permit applicati.on requests in the near 
future. 

EPA made these difficult decisions against a backdrop of regular meetings with the State, 
the regulated community, environmental organizations and community members to discuss 
program deficiencies and possible resolutions. We believe these meetings have allowed an open 
dialogue with TCEQ, the regulated community; environmental organizations and community 
members about our program concerns. The Clean Air Act envisions state control of clean air 
programs, and we welcome the state's leadership on clean air. TCEQ must exercise it.s 
authorized authorities within the framework established by Congress. We cannot overlook state 
permitting programs that are inconsistent with the Clean Air Act. 

You also wrote that you believe the TCEQ flexible permitting program is consistent with 
the provisions of the Clear Air Act and has played a critical role in the significant and 
continuing success of the Texas air quality program. Despite the intended benefits of creating 
flexibility throughout the air permitting program, several rules have resulted in problems for the 
public and EPA, including a lack of clarity and practical enforceability of permits. Many of the 
companies with flexible air permits in Texas also operate in other states. These other states, 
including ones with heavy industrial activity, have not ignored the minimum protections 
provided by America's Clean Air Act, and these same companies have continued to operate 
profitably. 

We continue to believe that TCEQ and EPA can work together to find common ground 
for a permitting program that meets federal requirements, as well as the needs of the public and 
business community in Texas. We are currently working cooperatively with TCEQ and a 
number of companies, including oil refiners and petrochemical companies, to begin the process 
of correcting their permits through submittal of revised permits to the TCEQ. EPA took the 
initiative to create an open dialogue with industry and will continue to meet with any business 
seeking to resolve ongoing compliance issues. The result will be state and federally enforceable 
.permits that include clear unit-specific emission limitations, monitoring, recordkeeping and 
reporting requirements. 
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Collaboration between TCEQ and EPA has resulted in national environmental successes 
in the past and we believe it will in the future. We can protect the health of Texans while at the 
same time promoting economic growth and jobs. Please be assured that we are committed to our 
continued work with TCEQ, the public and Texas businesses in a spirit of partnership to provide 
every Texan the health protection they deserve. 

In your subsequent letters dated June 29, and 30, 2010, you asked that EPA present a 
briefing on the issues addressed in this response. We will quickly accommodate this request and 
schedule a briefing later this month. If you have any further questions please contact me at 
(214) 665-2100, or your staff may contact Ms. Cynthia Fanning of my staff at (214) 665-2142. 

Enclosure-

Identical Letter Sent To: 

The Honorable Kay Bailey Hutchison 
The Honorable John Comyn 
The Honorable Joe Barton 
The Honorable Kevin Brady 
The Honorable Michael Burgess, M.D. 
The Honorable John Carter 
The Honorable Mike Conaway 
The Honorable John Culberson 
The Honorable Kay Granger 

· The Honorable Ralph Hall 
The Honorable Jeb Hensarling 

Sincerely yours, 

1-d::::f 
Regional Administrator 

The Honorable Sam Johnson 
The Honorable Kenny Marchant 
The Honorable Michael McCaul 
The Honorable Randy Neugebauer 
The Honorable Pete Olson 
The Honorable Ron Paul, M.D. 
The Honorable Ted Poe 
The Honorable Pete Sessions 
The Honorable Lamar Smith 
The Honorable Mac Thornberry 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 6 

1445 ROSS AVENUE, SUITE 1200 
DALlAS, TX 75202·2733 

August 8, 2005 

Mr. Russell Kimble 
General Law Division 
Texas Commission on Envi1:9nmental Quality 
P.O. Box 13087 
Austin, TX 78711-3087 

Dear Mr. Kimble: 

Thank you for the opportunity to review and comment on the proposed Rule Project No. 
2005-024-lOl-CE concerning 30 TAG General Rule Chapter lOt, Sections. lOU, 101.201, 
101.211, and 101.221 • 101.223 as·adopted by the Texas Commission on Environmental Quality 
(TCEQ) on June 29, 2005. The proposed no;vision to these provisions of the State Implementation 
Plan (SIP) was published in the July 15, 2005, issue of the Texas Register (30 TexReg 4090). 

The U.S. Environmental Protection Agency (EPA) supports the State~s initiatives to reduce 
excess emissions which may aggravate air quality and interfere with the goals of attainment or 
maintenance of the National Ambient Air Quality Standards (NAAQS), and to provide prompt 
infonnation to the public on excess emissions through the State's online electronic reporting 
database. We recognize that many of these proposed changes seek to streamline the excess 
emissions reporting system. However, our initial review of the prQposed revision to the SIP has 
raised the following areas of concerns regarding consistency with the Clean Air Act (the Act) and 
approvability of the SIP revision; 

A) providing an afflnnative defense for certain maintenance and planned activities, 

B) revisions to affirmative defense criteria in existing and new sections of the rule, 

C) 

D) 

E) 

clarification. on the applicability of affinnative defense provisions to Federally promulgated 
standards, such as New Source Perfonnance Standards and National Emission Standard for 
Hazardous Air Pollutants, 

technical and economical justifications for increasing the Reportable Quantities (RQ) for 
certain compounds, and 

suggestions to define "startup," "shutdown," and "maintenance" activities in section 101.1 
of the rule. · · 
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We have no comments on section 101.223 concerning Actions to Reduce Excesiive 
Emissions. Our enclosure to this letter contains more details about qur comments. 

Our review of the proposed rule as published in the July 15, 2005, issue of the Tex:as 
Register (30 TexReg 4090) indicates several areas in which the rule is inconsistent with EPA's 
interpretation of the Act, our previous rulemakings, guidance and policy. We believe the rule is not · 
fully approvable as now proposed. We look forward to working with TCEQ to recommend changes 
to the proposed rule, so that we may approve the rule prior to the expiration date of the existing 

-emissions event rule. Our interpretation of the SIP is that the current rule will expire, by its own 
tenns and without further action by EPA, on January 15, 2006; unless the Commission submits a 
revised version of the rule to us for review and approval before that date, which will extend the 
expiration date of the current rule will June 30, 2006. 

In recognition of the State's transition to a revised rule, section 1 of our May 9, 2005, (70 
FR 24348) proposed limited approval of the current rule stated, "The EPA intends to work with the 
State during its rulemaking on the revised version of the rule to identify arty issues that would 
prevent our approval of the rule." Consequently; we look forward to hearing from you or your staff 

-for a mutually beneficial.dialogue and discussion of these comments. · · 

We appreciate the opportunity to comment on these proposed revisions to 30 TAC General 
Rule Chapter 101. If you have any questions about this letter, please contact me at (214) 665-3 t 02 
or Mr. Alan Shar of my staff at (214) 665-6691. 

Enclosure 

Sincerely yours, · 

~/;:;.io 
Thomas H. Diggs 
Chief 
Air Planning Section 

.I 
I 

l 

' i." 



ENCLOSURE 
Proposed Rule Project No. 2005-024-101-CE 

30TAC General Rule Chapter 101, Sections 101.1, 101.201, 101.2ll, and 101.221-101.223 

1. General comment. EPA's interpretation of the Act provides that all unauthorized 
emissions in excess of applicable SIP standards are violations of the SIP. EPA cannot approve into the 
SIP any rule which allows an automatic exemption for periods of excess emissions. "£:be rationale for 
this position is that SIPs are ambient-based standards intended to protect increments and .the NAAQS. 
Emissions above allowable SIP limits have the potential to interfere with attamment and maintenance of 
the NAAQS. TCEQ's cun·ent SIP and the proposed rules require reporting of unauthorized emissions 
above a reportable quantity. However, it is important to note that all emissions above limitations in SIP 

}, ' approved pennits, rules or orders are violations of the applicable requirement. Emissions from startup, 
· shutdown, maintenance and Iru!lfunctions must be considered in determining compliance with those 
requirements. Assertion of an affirmative defense to an enforcement action does not relieve the source 
from liability for a violation of the SIP, but instead allows the source to avoid civil penalties when cenain 
criteria are met in a judicial or administrative enforcement action. Please confirm that TCEQ requires 

. all emissions from startup, shutdown, maintenance, and malfunction periods to be included in 
detemrining compliance with emission limitations in SIP-approved permits, rules and orders. Please 
contirm that TCEQ interprets all unauthorized emissions above allowable limitations in pennits, mles 
and orders to be subject to reporting under Section 122.145 (2) (Federal Operating Pennit Program, 
Deviation Reporting) for sources subject to Section 122 requirements. 

Section 101.1, Definitions 

2. Definition of startup. shutdOWJ!, and mainten.aac:t In order to determine applicability 
and ensure enforceability of Chapter 101 requirements, the rule should include definitions for three 
widely used terminologies: "startup," "shutdown," and ''maintenance." Startup, shutdown and 
maintenance periods should be defined as discrete periods of limited duration and the definition should 

. clearly distinguish between routine startup, shutdown and maintenance related emissions (from normal 
. operation) and non-routine startup, shutdown and tnaintenance related emissions (from malfunctions or ~:t~ 
upsets, poor operation or maintenance). 

Section 101.1(88) Reportable Quantity (RQl 

3. RO applicability to individual units rather than the entire SODJ'Ce. 'The propOsed 
revision to the RQ definition in section 101.1(88) makes the RQ reporting requirements applicable to 
facilities instead of regulated entities. Where rmre than one unit is mvolved in an emissions event, this 
change could, in effect, increase the RQ from the current SIP rule. We request that the State's public 
record adequately address techrrical and economical justifications for thes~ potential increases in tbe 



RQs. ··::·' ! 

4. Lack of data on frequency of non-reportable emission events. By increasing RQ 
thresholds from the existing SIP rule, TCEQ will receive less infom1ation concerning the nurnber of 
emission events below the RQ at a given facility .. EPA is concemed that tllis change will increase the 
numher of non-reportable emissions events. We suggest that TCEQ establish reporting requirements 

-';' for non-reportable emission events where the frequency of those emissions events at a given source 
exceeds a threshold number. Also, please explain how the State will make excessive emissions event 
determinations required by 101.222(b). 

5. Increase in RQ for NOx. Section 101.1(88)(A)(i)(III)(p) of the proposed rule allows 
increases in the RQ for rritrogen oxide (NO) from 100 pounds in the nonattainment areas to 200 
pounds for oxides of nitrogen (NOx). At the same time, the 101.1(88)(A)(i)(III)(p) also increases the 

· nitrogen oxide's RQ from 100 pounds for the rest of the State to 5,000 pounds. Given the recognized 
significant role ofNOx in the regional control strategy (Chapter 117 rules tbr East and Central Texas) 

r '' ,. ·. and the ozone nonattairunent areas (Chapter ll? mles for Attaimnent Demonstration), we are 
concerned that the increase in the RQ could impact related SIP requirements. We request that the 
State supplement the public record to adequately address technical and economical justifications for 
·these significant increases in the RQs. 

6. Increase in RQ for CFCs, HFCs and HCFCs. In section l01.1(88)(A)(i)(ffi)(q) 
through (ss), the proposed mle increases the RQ for several of the CFC, HFC, and HCFCs from the 
default value of 100 pounds to 5,000 pounds. Despite the changes in the RQs, the environment will 
continue.to experience the impact of such releases. We are concerned that the streamlined reporting of 
excess emissions of these chemicals will increase the number of potential releases of these compounds. 
We acknowledge TCEQ's statements to the effect that these compounds are not criteria pollutants or 
do not contribute to ozone nonattainment.problem.as the rationale for increasing the RQ for these 
compounds. However, the State's SIP reporting requirements address a wide range of pollutants that 
affect human health and the environment, not just·criteria pollutants. For example, hydrochloric acid is 
neither a criteria pollutant, nor is known to contnbute·ro the ozone nonattainment problem; however, 

· excess emissions of this compound could potentially have serious health and environmental impacts. 
We request that the State supplement the public record to adequately address technical and economical 
justifications for the si8nificant increases of the RQs for these CFC, HFC, andHCFCs compounds. 

7. Increase in default RO for other air contaminants. In 101.1(88)(A)(ii), the proposed 
rule maintains the default RQ for all other all' contaminants when there.~ not a listed RQ for the 
nonattain.mmt and the EAC areas at 100 pounds, but such an RQ for all other areas is increased to 
5,000 pounds. This propoSed change increases certain RQs from those in the currently approved SIP. 
We request tltat the State supplement the public record to adequately address technical and economical 
justifications for significant increases of the RQs for these air contaminants. 

ii 



8. Reporting requirements for Boilers and combustion turbines. Proposed section 
101.1(88)(C) exempts certain boilers and combustion turbines fi·om reponing requirements tor all 
pollutants except 1,1nauthorized opacity releases. Please expla.ln the basis for exempting these sources 
from reponing retJuirements. Please explain if the proposed ntle aJ1ows these sources to assert an 
affirmative detense to emission events for unreported releases. 

Section 101.201, Emissions Event Reporting and Recordkeeping Requirements 

9. Removal of authorized emission limits from initial reporting requirements. The 
proposed rule iu section l0l.201(a)(2)(G) deletes the requirement to report authorized applicable 
emission limits or opacity limitation in initial excess emission reports. The proposed n,de also allows the 
initial report to substitute for a fmal report where "the owner or operator does not submit a record." 
Therefore, the authorized emission limit will not be available for any initial reports and will not be 
available for some final reports. The cun-ent SIP reporting rules require reporting of the authorized 
emission limitation in initial and fmal reports. Please provide the State's rationale for this change. Since 
reporting requirements apply only to unauthorized emissions equalto or in excess of reportahle 
quantities, please explain how TCEQ, EPA, or citizens can effectively eval~ate the significance of an 
emissions event without knowing the authorized emission limitation. Please explain how TCEQ will 
make determinations required by section 101.222 without detennin.ing the quantity of unauthorized 
emissions. Further, please explain bow sources will comply with sections 10.1.20l(a)(2)(H) and 
101.20l(b)(l)(H) to detennine the estimated total quantities for releases which are unauthorized and 
above an RQ. EPA reconnnends that the State not adopt this revision to the current SIP. 

10. Method of estimating quantities of emissions. EPA agrees with the proposed change 
· in Section 101.20l(H) which requires methods of estimates oftotal quantities of emissions released to 

be consistent with methods used in the applicable pennit, application, rule or order of the Commission 
in final reports. EPA suggests that this provision be included in the reporting requirements for initial 
reports, especially considering that initial reports may, in some cases, substitute for final reports. 

11. Annual emissions event reporting requirements. EPA supports the State's 
requirement in section 101.20l(h) to require annual reporting ofootb reportable and non-reportable 
emission events for certain sources. We believe this information will assist the State in evaluating 

effective ~'?r~e~nt efforts and will facilitat<!_ th_e St~t~'s .$W pJ~tmi~KP!O.<:es.s._ .PJe.~e jp,gJ~~ 
whether these repons will be available to citizens and EPA on the State's electronic reponing system ::;:;~.·,;:> 

Section 101.221, Operational Requirements 

12. Applicability of aftinnative defense to violations of NSPS. NESHAP. BP A supports 
the revision to section 101.22l(d) providing that the commission will not exempt sources from 
compliance with any federal requirements including New Source Performance Standards (NSPS) or 

ill 



National Emission Standards for Hazardous Air Pollutants (NESHAP). However, this change does 
not fully address concerns raised in our limited approval of the CWTent version of this rule. See section 
5 of our March 30, 2005 (70 FR. 16131). 

The proposed rule must clarify that the affirmative defense provisions in section 101.222 carmot 
apply to violations of Federally prornulgatetl standards, such as NSPS or NESHAPs. See 
Memorandum from Steven A. Herman and Robert Perciasepe to Regional Administrators, 
September 1999, Stare implementation Plans (SIPs): Policy Regarding Excess Emissions During . 
Ma~funrtions. Startup, and Shutdown,, which states "To the extent a state includes NSPS or 
NESHA.Ps in its SIP, the standards should not deviate from those that were Federally promu]gated. 
Because EPA set these standards taking into account technological limitations, additional exemptions 
would be inapprop1iate." ·EPA strongly recommends that the State adopt an addition to section 
l01.222(t), Obligations. that states, in eftect. sections 101.222 (b), (c), (d), or (e) do not provide an 
affumative defense to violations of Federally promu]gated standards. For example, the rule may contain 
an applicability section which defines standards which may be subject to an affnmative defense, or the 
rule may state that certain violations are not subject to an affll"liiative defense: 

This rule establishes affirmative defenses for certain emissions in excess of an emission standard 
or limitation and applies to SIP emission standards or limitations, except for standards or 

. limitations promulgated pursuant to Sections 111 or 112 of the Federal Clean Air Act, such as 
NSPS or NESHAP. 

Section 101.222, Demonstrations 

13. Change to affirmative defense criteria for malfunctions. Sections 1 01.222(b)(3) and . 
(d)(2) revise the existing SIP-approved criteria a sow-ce must prove in order to assert an affirmative 
defense. The proposed rule states the malfunction "could not have been reasonably avoided by 
technically feasible design. operation, and maintenance practices consistent with good engineering 
practice ... EPA's guidance requires that the malfunction could not have been avoided by better 
operation and maintenance practices. EPA has narrowly interpreted the criteria established in the 
Memorandum from Steven A. Hennon and Robert Perciasepe to Regipnal Administrators, . 
September 1999, State Implementation Plans (SIPS); Poliey:Regarding Excess Emissions During 
Malfunctions, Startup, and Shutdown. Tile requirement to prove that the event could not have been 
avoided is a fundamental principle which EPA considered in drafting the 1999 SSM guidance. The 
proposed change adds a level of subjectivity that limits EPA, citizens and TCEQ's enforcement 
authority. The proposed change also decreases the source's responsibility to anticipate and eliminate 
releases of excess emissions. The change is a weakening of the exiSting SIP provision. Please provide 
further information on the State's rationale for this change. Further review is necessary to determine 
whether this provision is consistent with the Act and therefore approvable. EPA strongly recommends 
that the State not adopt tbis proposed change. 

. 14. Applicability of affirmative defense for scheduled startup or shutdown activity 

iv 



which result from routine or predictable events. EPA's guidance and policy recognize that the 
affirmative defense should not apply to emissions fi·om normal operations that are routine and 
predictable. EPA has also stated that an affirmative defense may be asserted tor excess emissions 
activities from startup and shutdown where emissions control. systems may not be consistently effective 

. during those periods or for excess emissions which are suudeu, unavoidable or caused by 
· circu.r:nstances beyond the control of the owner or operator. EPA has determined that it is 
inappropriate to provide I:Ul affirrnative defense for excess emissions resulting from scheduled or 
planned activities. Please provide further infom1ation how the State will limit the affirmative defense for 
scheduled startup or shutdown activity to preclude its application for routine and predictable emission 
activities. EPA suggests that TCEQ add additional criteria, similar to the approach the State provided 
in Section 101.222 (h) in order to limit the applicability of the afti.tmatjve defense fur startup and 
shutdown activities. 

15. Affirmative defense for scheduled startup or shutdown activity. The proposed rule 
contains criteria in section 101.222(c) which the owner or operator must prove in order to assert an 
affirmative defense to enforcement actions for unauthorized emissions. Those criteria deviate 
significantly from EPA guidance. The changes add a level of subjectivity that limits EPA, citizens and 
TCEQ's entorce~nt authority. The proposed change also decrease the source's responsibility to 
anticipate and eliminate releases of excess emissions. Please provide the State's rationale for this 
change. Funher review is necessary to determine whether this provision is consistent with the Act and 
therefore approvable. EPA strongly recommends that TCEQ revise the criteria to include the 
underlined tenns: 

(2) periods of unauthorized emissions from the activity were short and infrequent and could not 
have been prevented through careful planning and design. 
(5) the facility and air pollution control equipment were operated in a manner consistent with 
good practices for minimizing emissions at all times; 

· · (6) the frequency and duration of operation in a scheduled startup or shutdown mode resulting 
in authorized emissions were minimized to the maximwn.extent J2racticable; 
(8) the owner or operator actions during the period of unauthorized emissions from the activity 
were documented by pmperly signed contemporaneous operating-logs or other relevant 

, evidence; 
AJl posSlble ste,ps were taken to minimize impact of excess emissions on ambient air quality. 

16. Affirmative defense for scheduled maintenance activity. Section 101.222 (h) 
provides an affinnative defense for all maintenance activities for preconstruction pennits issued under 
Texas Health and Safety Code, § 382.051 & until the effective date of renewal, amendment or issuance 
associated with the facility, and for all other facilities until two years after the effective date of this 
provision. EPA strongly recorrnnends that the State establi.sh an alternative approach of enforcement 
discretion for excess einisSions from scheduled maintenance dwing this transition period. 

·v 



Region 6 supports TCEQ's practice of requiring pre-reponing of scheduled maintenance 
·events. We understand that the State reviews these reports prior to the maintenance event and 
compares the final report to ensure the quantities of pollutants actually released are cons1stent with 
those projected in the pre-report. We agree with the State that pre-reporting of excess emissions from 
scheduled maintenance has the potential w rni.Illi.nize. these emissions. However, EPA's long held policy 
is that aftinnative defenses, such as the provisions the State is now considering, cannot apply to excess 
emissions from scheduled maintenance events. See our March 30,2005 (60 FR 16129 and 16131) 
limited approval of your January 5, 2004 suhmittal of revisions to Chapter 101: 

'The EPA's interpretation of section 110 of the Act and related policies allows an affumative 
detense· to be asse1ted against civil penalties in an enforcement action for excess emissions 
activities which are sudden, unavoidable or caused by circumstances beyond the control of the 
owner or operator and where emissions control systems may not be consistently effective · 
during startup or shutdown periods. However, EPA has detennined that it is inappropriate to 
provide an affirmative defense for excess emissions resulting from scheduled maintenance, and 
to excuse these excess emissions from a penalty action. See 42 FR 21472 (Apri127, 1977), 
42 FR 58171 (November 8, 1977) and 65 FR 51412 (August 23, 2000)." 

EPA's interpretation of the Act and related policies states that maintenance 1s a predictable event that 
can be scheduled at the discretion of the operator to coincide with maintenance of production 
equipment or other source shutdowns in order to ensure prompt corrective action and to minimize 
excess emissions. 1 See also 68 FR 61650, 61652 (October 29, 2003). 

As stated in our limited approval and extensionofthe limited approval of Texas' existing 
emissions event rule (March 30, 2005 60 FR 16129 and 16131), EPA cannot approve a blanket 
aff~tive defense for scheduled maintenance activities. Instead, EPA ~trongly recommends that the 
State establish an enforcement discretion approach for excess emissions from scheduled maintenance 
during this transition period. This approach generally requires the source to demonstrate that the excess 
emissions could not have been reasonably avoided through better maintenance and operational 
procedures, why the maintenance is neecJed, and how ·the emissions were minimized in order to avoid 

· an enforcement action. The State may identify other criteria to facili~ate your review of the event. 
Ex_cess emissions from scheduled maintenance are violations of applicable emission limitations, but 
establishing criteria to evaluate whether _the. state will bring an enforcement action may indirectly 

1See, Memorandum from Steven A Herman and Roben Perciasepe to Regional 
Administrators, September 1999, State /mplemenuuion Plans (SIPS): Policy Regarding Excess 
Emissions During Malfunctions,. Sta11up, and Shwdown; Memorandum from John B. Rasnic to 
Linda M. Murphy, January 28, 1993, Automatic or Blanket Exemptions for excess Emissions During 
Startup and ShutdOWIJS Under PSD; and Memorandum from KathleenM. Be11nett to Regional 
Administrators, February 15, 1983, Memorandum from Kathleen M. Bennet lfJ Regional 
Administraro_rs, September 28, 1982, Policy on Excess Emissions During Startup, Shutdbwn., 
Maimenance, _and Malfunctions. 
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encourage good maintenance procedures to minimize the emissions. 

Therefore, given the factors considered here, vie do not believe the phase-in provisions in 
section 10!.222(11) of the replacement rule are consistent with EPA's interpretation of the Act and 
theretbre, approvabk as revisions to the Texas SIP. 

EPA requests further information on the State's plans to begin authorizing and implementing 
maintenance related emissions that are regular and quantifiable, such as plant turnarounds and 
preventive maintenance such as routine replacement of facility parts, into permitting prograu).S: Please 
explain how the phase-in period estabfishec.l in this rule relates to that change. 

17. Affi.mlative defense for maintenance activity tbat arises from sudden and 
reasonably unforeseeable events beyond the control of the operator that requires immediate 
corrective action to restore nomml operations. Section 101.222 (h) phase$ in an affumative 
defense for maintenance activities in very limited circwnstauces. We understand that the rule seeks to 
encourage pre-reporting of maintenance activities that could prevent imminent potentiaJ malfunctions. 
Our initial review indicates that the proposed change may be inconsistent with our 1999 SSM guidance 
and our rulemakings on similar rules in oth~r states. Notwithstandmg the previous comment, EPA will 
evaluate these provisions for consistency with the Act and EPA related policy and guidance. However, 
we make the following suggestions at this time. 

The proposed 1ule requires that the owner or operator prove all the criteria listed in 101.222(c) 
(1) through (9). EPA recommends that the mle repeat the criteria as ·sonie fonnatting changes may be 
necessary. Also, the c1itelia must be revised as outlines in connnent #15 of this attachment. Also, 
additional criteria must be added to clarify that the source has the burden to prove: 1) that the 
maintenance activity arose from sudden and reasonably unforeseeable events that were beyond the 
control of the operator, and 2) that i:rnmediate corrective action was necessary in order to restore 
nom1al operations. EPA recommends that the State consider other criteria as necessary to 
appropriately limit application of these provisions to non-routine and emergency circumstances (ie., to 
prevent a malfunction). EPA strongly recommends that these limitations be placed in the criteria, rather 
in the body of the rule, to ensure that the source or operator bears the burden to prove those limitations 
have been met before the affirmative defense may be asserted. 

vii 



HON. LOUIE GOHMERT 
fiRST DISTRICT, TEXAS 

WASHINGTON OFFICE: 
510 CANNON HOUSE OFFICE BUILDING 

WASHINGTON, DC 20515 
(202) 225-3035 

FAX: (202) 226-1230 

<iongrcss of the tinittd ~rates 
Bouse of Rtprcscntatiocs 
~ashington, B~ 20515 

August 29 in the Year of our Lord 2007 

Ms. Stephanie Daigle 
Associate Administrator for Congressional and Intergovernmental Affairs 
Environmental Protection Agency 
1200 Pennsylvania Avenue 
Room 3426-ARN 
Washington, DC 20460 

Dear Ms. Daigle: 

COMMITTEES 

JUDICIARY 

NATURAL RESOURCES 

SMALL BUSINESS 

REPUBUCAN STUDY COMMITTEE 

HOUSE POLICY COMMITTEE 

Please find enclosed a copy of correspondence from my constituent Mr . 
. I believe you will find this material self explanatory. 

Your reviewing this material and providing any assistance and/or information 
possible under the governing statutes and regulations will be greatly appreciated. Thank 
you for your attention in this matter, and I look forward to hearing from you soon. 

With kindest regards, I am, 

Encl. 

LlltlmliEW CEEK;J; 

101 EAST METHVIN STREET, SUIT£ 302 
LONGVIEW, TX 75601 

PHONE: 1903) 236-8597 

W£I>IN .Qffll;f 
300 EAST SHEPHERD 
LUFKIN, TX 75901 

PHONE' (936)632-3180 

Very Truly Yours, 

Hon. Louie Gohmert 

~.QfflCf 

102 WEST HOUSTON STREET 
MARSHALL, TX 75670 

PHONE I903)931H1386 

NACOGOOCHES Qff..la; 

202 EAST PILAR, SUIT£ 304 
NACOGDOCHES, TX 75961 

PHONE' (936) 71 &-9514 

m.Ellaeeu:£ 
1121 ESE LOOP 323, SUITE 206 

TYLER, TX 75701 
PHONE: (903) 561~9 

TOLL FREE 1866) 53&-6302 



Au; 29 07 09:348 
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TO WHOM IT Mt\ Y ('0NCER.1\" t'? --.Jfl-). qtJ 7 

p.2 
~OO:i:/ DO;? 

Date 

I ~ally request ~ au.thoriz~ C\lngrossm<~o Louie Oohrn~:rt, l ~ Congrc:~iun~tiUistricr of 
Texas, lO act m my beha)f. and 'lO fCC¢ive infurmaticn from lh~ p~r officials rL~tiog rny problem. 

Su:nbet(i) (Soci:t.l Security. VA claim number. etc.):_ .. Z{,., ~--
----- -··--····-........__._-... ----------- -----~--

,.'\gr:nr;y ir.volved: __ f_, .J_.{lw .... _ .. _ .. ·-··--·------
Please retu:rn this form to: 

CO~GJttSSMA...~ LOUIE COHMF.R'I' 
1121 ESE Loop 323, Ste.206 
'l'yler, TX 75701 
Pboo~: 1~866·535-6302 
Fax: 903-561-7110 

ozo ~0 LO tz 6n't 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

1445 ROSS AVENUE, SUITE 1200 
DALLAS, TX 75202-2733 

The Honorable Louie Gohmert 
House of Representatives 
Washington, DC 20515 

Dear Congressman Gohmert: 

SEPZ8ml 

Thank you for your letter dated August 29, 2007, to Environmental Protection Agency 
(EPA) Associate Administrator Stephanie Daigle on behalf of your constituent 

-· f.J._p.l( Mr. f""le. seeks assistance in determining if the land, water, or air 
in the community of East Hamilton in Huxley, Texas, is contaminated as a result of oil wells. He 
has concern regarding cancer risks. Since Texas is within the jurisdiction of EPA Region 6, your 
letter has been referred to me for reply. 

My staff researched this issue and found no information regarding contamination in the 
community of East Hamilton. Because the Railroad Commission of Texas (RRC) issues drilling 
permits, we contacted it, and found it had no information regarding contamination in East 
Hamilton resulting in health issues for residents in the area. 

The Texas Department of State Health Services (DSHS) collects cancer data in Texas. 
It did not identify Shelby County as having a cancer rate greater than expected. Mr. 4 Kf' ~ 
may wish to contact DSHS for general information about cancer clusters and to discuss fiis 
concern. Ms. Brenda Mokry at the DSHS may be reached at (800) 252-8059. For more 
information, Mr. 1tfle may also access the DSHS Web page at www.dshs.state.tx.us/tcr. 

I hope this information is helpful. If I may be of further assistance, please call me at 
(214) 665-2100, or your staff may contact Lou Roberts of my staff at (214) 665-7579. 

cc: Heidi Bojes, Toxicologist 
Railroad Commission of Texas 

Brenda Mokry, Epidemiologist 

Sincerely yours, 

Richard E. Greene 
Regional Administrator 

Texas Department of State Health Services 

Internet Address (URL) • http:/twww.epa.gov 
Racy clad/Recyclable • Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 25% Postconsumer) 
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08/13/2008 WBO 16124 PAX 9035617110 

HON. LOUIE GOHMERT 
FIRST DISTRICT, TEXAS 

WASHINGTON OFFICE: 
510 CANNON HOUSE 0F1'1Cf BUILDING 

WASHINGTON, DC 20616 
(2021 226-3035 

FAX:(202)226-1230 

~ngrrss of thr tinitrd ~tatrs 
· Jtoust of Rtprtstntatiuts 

~ashington, Ba: 20515 

August 13 in the Year of our Lord 2008 

Mr. Christopher Bliley 
Associate Administrator for Congressional 

And Intergovernmental Relations 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW, Room 3426 ARN 
Washinston, DC 20460 

ll!002/004 

COMMITT11fS: 

JUDICIARY 

NATURAL RESOURCES 

SMALL BUSINESS 

REPUBLICAN STUDY COMMmEE 

HOUSE POLICY COMMmEE 

Dear Mr. Bliley: iu·u 
This letter is in regards to a letter received in my office from .l • 

regarding prevention pollution with the building of 4 poultry houses next to her property. 
It concerns matters within the jurisdiction of your agency. 

It would be appreciated if you would have your staff look into this matter and 
furnish me with a response appropriate to share with my constituent. Your response 
should be directed to me at my District Office at 1121 ESE Loop 323, Suite 206, Tyler, 
TX 75701, where this case has been assigned to my Constituent Services Representative, 
Lisa Blackmon. If you have any questions, please feel free to call Ms. Blackmon at 866-
535-6302 or fax at (903) 561-7110. 

Thank you for your time and assistance in resolving this matter as soon as possible. 

LG:lab 

~Cffll:i: 

101 E...sT METHVIN STIIEIT, Sun~ 302 
LONG\IIIW, TX 75601 

Pi<ONE: (903)236-3597 

.I.LIEIWI Qff&i; 
300 EAST SHEPHENI 
LUFI<IN, TX 78901 

PliONa: (936)1132-3180 

Very Truly Yours, 

~~./)-
LOU)E GOHMERT 
Me~~·ofCongress 

M.6BSIW.L. QEElCE; 
102 Wur HoUSTON STR!ET 

MAR8HALI., TX 7!5870 
PHoN•: (903) 93IHI38e 

NA(;QQQQCHES QEEK:E: 
202 EAST PILNI. Surre 304 
NACOOOOCHES, TX 76961 

PHONE: (938) 715-9514 

I:1Lil! llffD: 
1121 ESE Loo• 323, SUITE 206 

TYLaR, TX 75701 
PHONE! (903) 561-6349 

TOI.L Fftn: (leBJ 53!HI302 
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REQUEST FOR CONGRESSIONAL INQUIRY 

···-----------~-------~· 
TO WHOM IT MAY CONCERN 

I respectfully request and authorize Congressman Louie ·Gohmert, l 5
t Congressional District of 

Texas, to act in my behalf, and to receive information fraT the proper officials respecting my problem. 

l . '• (x_f1·Q ~··--·-
'- v ~ ' Signed 

Agency involved: E P A 7: C EQ . d lor /e'f'lS Cjrot.ovfWaf.ec 
I I . 

Please return this form to: Name: ~ '£'!~!... (f 
CONGRESSMAN LOUJE.GOHMERT 
1121 ESE Loop 323, Ste.206 
Tyler, TX 75701 
Phone: 1-866-535-6302 
Fax: 903-:561-7110 

fPl'""'"'" nnnt'\ I 

.(p QeH .( 1 "(,A 
ceog£ L 
(Telepne Number) ¥ 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 6 

1445 ROSS AVENUE, SUITE 1200 
DALLAS, TX 75202-2733 

SEP 1 1 2008 

The Honorable Louie Gohmert 
Member, U.S. House of Representatives 
1121 ESE Loop 323, Suite 206 
Tyler, TX 75701 

Dear Congressman Gohmert: 

Thank you for your letter of August 13, 2008, to our Associate Administrator 
Christopher Bliley regarding concerns your constituent Ms. fcp '-e has about 
poultry houses next to her property. Your letter was referred to me for reply since Texas 
is within the jurisdiction of the Environmental Protection Agency (EPA) Region 6. 

Unfortunately, EPA does not currently have regulations that address air quality 
problems associated with poultry operations. The Texas Commission on Environmental 
Quality (TCEQ) is the primary agency that regulates nuisance odors in the State of Texas. 
Ms. ~-~ 1 may wish to contact the complaints coordinator in the TCEQ office in 
Beaumont, Texas, at (409) 898-3838 for assistance. 

Ms. f?..fL.e is also concerned about the potential for runoff from these chicken 
houses to contaminate the creek that runs through her property. My staff will coordinate 
with TCEQ and conduct investigations to determine whether this occurs. If any violation 
of the Clean Water Act is found, EPA or the state will initiate appropriate enforcement 
actions to address them. Ms. ~Lf 1. may contact Dr. Abu Senkayi of my staff at (214) 
665-8403, or the complaints coordinator at TCEQ's office in Beaumont at the above 
number for assistance. 

Should I be able to assist you further, please call me at (214) 665-2100, or your 
staff may contact Cynthia Fanning of my staff at (214) 665-2142. 

cc: Ms. Susan Johnson, TCEQ 
Mr. Ronald Herbert, TCEQ 

Sincerely yours, 

Richard E. Greene 
Regional Administrator 

Recycled/Recyclable • Prtnled With Vegetable OH Base<! Inks on 100% Recycled Paper (40% Pos1consumer) 
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VICE CHAIRMAN-AGRICULTURE TIM HOLDEN 
Cbairman-C'oNSERVA ll<)N, CNEIJIT. 

ENUUiV A."'IU RE"iFI\kCII 

17TH DISTRICT, PENNSYLVANIA 
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(2021125-554tl 
TRANSPORT A TJON 
AND INFRASTRUCTURE 
HKifiWAYS ANIJ TRANSIT CONGRESS OF THE UNITED STATES 

HOUSE OF REPRESENTATIVES 
June 18, 2009 

t\VII\1ION 

The Honorable Lisa Jackson, Administrator 
U.S. Environmental Protection Agency 
Ariel Rios Building, Mail Code: 1101 A 
1200 Pennsylvania A venue, NW 
Washington, DC 20460 

Dear Administrator Jackson: 

We understand that EPA is evaluating its regulatory options for the management 
of coal combustion byproducts (CCBs) and plans to propose federal management 
standards for CCBs by the end of the year. This issue involves an important component 
of the nation1

S overall energy policy as EPA's decision could affect electricity costs from 
coal-fired plants, the continued viability ofCCB beneficial use practices (which plays a 
significant role in the reduction of greenhouse gases), and the ability of certain power 
plants to remain in service. [t is important therefore that the final rule reflect a balanced 
approach that ensures the cost-effective management of CCBs that is protective of human 
health and the environment, while also continuing to promote and encourage CCB 
beneficial use. As explained below, we believe that the federal regulation of CCBs 
pursuant to RCRA1s Subtitle D non-hazardous waste authority is the most appropriate 
option for meeting these important goals. 

As part of its evaluation of this issue, EPA has wisely sought input from the States 
regarding their preferences with respect to the three regulatory options under 
consideration: ( 1) federal regulation of CCBs as non-hazardous solid waste under RCRA 
Subtitle D, (2) regulation as hazardous wastes under RCRA Subtitle C, and (3) a hybrid 
approach where CCBs would be regulated as hazardous wastes with an exception from 
hazardous waste regulation for CCBs that are managed in conformance with specified 
standards. 

We understand that, thus far, approximately 20 states, in addition to ASTSWMO, 
have responded to EPA's request for input on this issue and that every State has taken the 
position that the best management option for regulating CCBs is pursuant to RCRA 
Subtitle D. The States effectively argue that they have the regulatory infrastructure in 
place to ensure the safe management of CCBs under a Subtitle D program and, equally 
important, make clear that regulating CCBs as hazardous waste would be 
environmentally counter-productive because it would effectively end the beneficial use of 
CCBs. For the same reasons, the Environmental Council of States (ECOS) has issued a 
declaration expressly arguing against the regulation of CCBs as hazardous waste under 
RCRA. 

0 SRBC Of..-IC'E BUILDING 0 758 CUMBtKI.A.NU S1 KEP.T 

LEBANON, PA 17042 
0 101 NORTH CENTRE STRE!dT. SUITE 303 
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TEMPLE, PA 19560 
(610) 921-3502 
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HAkN.ISRURG, PA 17102 
(717)2,4-5904 

(717) 270-1395 (570) 622-4212 
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We respectfully suggest that the unanimous position of informed State agencies 
and associations cannot be ignored as EPA evaluates its regulatory options for CCBs. 
Among other things, the Bevill Amendment to RCRA directs that, as part of its decision
making process for CCBs, EPA will consult with the States "with a view towards 
avoiding duplication of effort." RCRA 8002(n). The States have made clear that 
regulating CCBs under RCRA Subtitle C would result in regulatory overkill and 
effectively end CCB beneficial uses. 

The States' position is not surprising since it reflects EPA's own well-reasoned 
conclusions on four separate occasions that CCBs do not warrant hazardous waste 
regulation. EPA has issued two formal reports to Congress, in 1988 and 1999, 
concluding that CCBs do not warrant hazardous regulation. Most recently in 2000, EPA 
again determined that the better approach for regulating CCBs is "to develop national 

. [non-hazardous waste] regulations under subtitle D.rather than [hazardous waste 
regulations under] subtitle C. 65 Fed. Reg. 32214, 32221 (May 22, 2000). In reaching 
this decision, EPA agreed with the States that "the regulatory infrastructure is generally 
in place at the state level to ensure adequate management of these wastes" and that 
regulating CCBs as hazardous "would adversely impact [CCB] beneficial use." !d. at 
32217, 32232. 

As we know you appreciate, the impact on CCB beneficial use is another statutory 
consideration that EPA must consider in evaluating its regulatory options for CCBs. See 
RCRA §8002(n)(8); 65 Fed. Reg. at 32232. Given that both EPA and the States have 
recognized that regulating CCBs as hazardous waste would have an adverse impact on 
CCB beneficial use, we find it difficult to imagine a legitimate basis for EPA pursuing 
the hazardous waste regulatory option for CCBs, even the so-called hybrid approach. As 
EPA correctly reasoned in selecting the Subtitle D approach in its 2000 regulatory 
determination, it did not want "to place any unnecessary barriers on the beneficial uses of 
[CCBs], because they conserve natural resources, reduce disposal costs and reduce the 
total amount of wastes destined for disposal." ld. at 32232. As stated earlier, the 
beneficial use of CCBs will also play a significant role in the country's Climate Change 
policies. 

In addition to promoting increased CCB beneficial use, a Subtitle D approach will 
be protective of human health and the environment, as EPA has already concluded that 
State programs are in place to effectively regulate CCBs. ld. at 32217. A 2006 
EP NDOE report reinforces this conclusion by confirming the recent development of 
even more robust state controls for CCBs. 

In view of the above, we respectfully urge EPA to work closely with the States in 
developing a performance-based federal program for CCBs under RCRA's Subtitle D 
non-hazardous waste authority. Such an approach would meet the Bevill Amendment's 
goals of ensuring the safe management of CCBs while continuing to promote and expand 
their beneficial use. 



-----·········---------------

Thank you for your consideration. 

Sincerely, 

Tim Holden 
~~JlJ.L 

Charles A. Wtlson 

Charles W. Dent 

zltb 
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UNITED STAT~S ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Louie Gohmert 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Gohmert: 

JUL 3 0 2009 

OFFICE OF 
SOLID WASTE AND 

EMERGENCY RESPONSE 

Thank you for your letter of June 18, 2009 expressing your interest in the U.S. 
Environmental Protection Agency's (EPA) pending rulemaking governing the management of 
coal combustion residuals (CCR). In your letter, which was also signed by 73 of your 
colleagues, you requested assurance that EPA will work closely with the states in developing a 
performance-based federal program for CCR under the Resource Conservation and Recovery 
Act's SubtitleD non-hazardous waste authority. 

EPA intends to issue a proposal, addressing these and other questions, before the end of 
this calendar year. We will include your letter, as well as those EPA has received from the 
states, in the docket for the rulemaking. 

Again, thank you for your letter. If you have further questions, please contact me or your 
staff may call Amy Hayden, in EPA's Office of Congressional and Intergovernmental Relations, 
at (202) 564-0555. 

Mathy Sta · slaus 
Assistant dministrator 

lntemet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 
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~ongre~~ of tbt Wnittb !State~ 
~ouse of l\epresentatibes 
ma51)ington, JlQC 20515-4302 

The Honorable Lisa P. Jackson 
Administrator 
U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 

Dear Administrator Jackson: 

August 3, 2010 

We write to express our concern over the Environmental Protection Agency's (EPA) recent 
attempts to annul the Texas Flexible Pennitting Program by circumventing the Texas 
Commission on Environmental Quality (TCEQ) from the permitting process are very concerning. 
Over the years, the Flexible Pennitting Program has been highly effective in reducing emissions 
and known pollutants while allowing the industries in Texas to stay competitive. 

The Texas Pennitting Program has proven to be successful, allowing Texas to be a national leader 
in reducing pollution. Since 2000, the state of Texas has achieved a 22 percent reduction in 
ozone and a 53 percent decrease in nitrogen oxide (NOx) emissions, compared to a 15 percent 
reduction in national ozone levels and a 27 percent reduction in national NOx levels between 
2000 and 2008 despite a population growth of3.5 million. The dismantling ofthis program 
would not only create great uncertainty in the industry but would have a devastating effect on the 
economy. 

The TCEQ is committed to adhering to environmental laws and is working diligently to address 
any issues the EPA has with the Flexible Pennitting Program. On June 16, 20 I 0, the TCEQ 
approved proposed changes to the Flexible Pennitting Program to suit the EPA's concerns. It is 
not known whether or not the proposed changes were taken into consideration before invalidating 
the Flexible Permitting Program. We encourage the EPA to review the proposed changes made 
by TCEQ immediately so that a resolution may be made. 

We respectfully request a response to the concerns raised in this Jetter. Thank you for your 
consideration and attenti<;>n to this important matter. 

s~ ·1 -.---
TEDPOE 
Member of Congress (TX-02) 

_..., 



~JLr-
LOUIE GOHMERT ;;,;g;;;;l) 
JOE BARTON 
Member of Congress {TX-06) 

SAM JOHNSON 
Member of Congress (TX-03) 6./ 
fi~-!e 

~Congress(TX-10) 

~No~ 
Member of Congress (TX-22) 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION6 

The Honorable Louie Gohmert 
House of Representatives 
Washington, DC 20515 

Dear Congressman Gohmert: 

1445 ROSS AVENUE, SUITE 1200 
DALLAS TX 75202-2733 

SEP 1 0 2010 

Thank you for your letter dated August 3, 2010, to the U.S. Environmental Protection 
Agency (EPA) Administrator Lisa P. Jackson regarding EPA's recent actions related to the 
Texas Commission on Environmental Quality's (TCEQ) air permitting program. Your letter was 
forwarded to me for reply because Texas is within the jurisdiction of Region 6. 

Let me assure you that EPA is not seeking to circumvent or cut off the role of TCEQ in 
issuing air permits in Texas. Rather, EPA's goal is to ensure that the air program to be 
implemented by TCEQ meets the requirements of the Federal Clean Air Act (CAA). EPA is 
responsible for guaranteeing that the people of Texas receive the health protection they deserve
the same level of protection established for all Americans in the CAA. Unfortunately, several 
TCEQ air permitting rules and practices have contributed to permits that do not provide this 
guarantee. 

This is not a new issue. As early as 1994, EPA began formally identifying concerns to 
the predecessor ofTCEQ about whether changes to the Texas air permitting program, including 
the addition ofthe flexible permit rules, provided the same level of public health protection that 
is provided by federal law. EPA and the State continued this dialogue for many years without 
resolution. In September 2007, EPA sent letters putting companies with flexible permits on 
notice that we believed their permits did not comply with the federal CAA. On August 25, 2008, 
the Business Coalition for Clean Air, the Texas Association of Business, and the Texas Oil and 
Gas Association filed a complaint in federal court seeking a final resolution to this dialogue. 
This lawsuit resulted in a settlement requiring EPA to take action on numerous Texas air 
permitting provisions. One such action was the June 30, 2010, final disapproval of the flexible 
permit program. 

In addition to these program actions, on October 30, 2009, EPA began to issue formal 
objections to operating permits issued by TCEQ to major sources that relied on flawed 
regulations and where permits did not satisfy minimum operating pennit requirements. Before 
EPA began to issue these objections, we met with both TCEQ and industry and informed them of 
our intention to begin issuing such permit objections. To date, we've issued approximately 40 

Internet Address (URL) • http://www.epa.gov/reglon6 · 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Recycled Paper, Process Chlorine Free 



Letter to Congressman Gohmert 
Page2 

permit objection letters to proposed Title V operating permits. Under the CAA, a permitting 
authority has 90 days from the date of an EPA objection to an operating permit to correct the 
permit, or EPA is required to issue or deny the Title V operating permit. Until the end of June 
2010, TCEQ had not responded as required by federal regulations to many of the objections EPA 
had issued with revised permits. Further, in a letter to EPA dated May 24, 2010, TCEQ's 
Executive Director wrote, "It seems the only way EPA or TCEQ will be able to understand what 
is expected to alleviate any Title V (operating permit) programmatic objections is for EPA to 
issue a Title V permit." He continued that EPA's ability to issue permits would, "ensure the 
timely issuance of permits." EPA made the difficult decision to begin sending federal permit 
applications requests because neither the source, nor TCEQ, has corrected the deficiencies 
identified in our Title V permit objections. EPA did not circumvent the TCEQ permitting 
process by requesting these Part 71 permit applications, but instead followed requirements 
established under the Clear Air Act. To date, EPA has requested permit applications from three 
companies. 

You also wrote that you believe the TCEQ flexible permitting program has been 
successful in improving the air quality in Texas over the past 10 years. While air quality has 
indeed improved in Texas in recent years, as it has throughout the country, the fact remains that 
many Texans are living in areas where air quality does not meet federal standards set to protect 
the health and welfare of citizens. A permitting program that complies with the CAA is an 
essential part of every state's clean air program, and assures that industrial facilities contribute 
effectively to emission reduction goals. Air permitting rules in Texas have resulted in problems 
for the public and EPA, including a lack of clarity and obstacles to the practical enforceability of 
permits. Many of the companies with flexible air permits in Texas also operate in other states. 
These other states, including ones with heavy industrial activity, have not ignored the minimum 
protections provided by America's Clean Air Act, and these same companies have continued to 
operate profitably. 

We continue to believe that TCEQ and EPA can work together to find common ground 
for a permitting program that meets federal requirements, as well as the needs of the public and 
business community in Texas. We provided TCEQ comments on its flexible permit proposed 
rule changes on August 2, 2010; we are working cooperatively with TCEQ and a number of 
companies, including oil refiners and petrochemical companies, to begin the process of 
correcting their permits through submittal of revised permits to TCEQ; and EPA took the 
initiative to create a series of open meetings with industry to discuss these issues and we will 

i. 



Letter to Congressman Gohmert 
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continue to meet with any business seeking to resolve ongoing compliance issues. The result 
will be state and federally enforceable permits that include clear unit-specific emission 
limitations, monitoring, recordkeeping and reporting requirements. 

I appreciate your staff taking the time· to speak with Assistant Administrator Gina 
McCarthy and me on August 26, 2010. I enjoyed the opportunity to speak with your staff about 
these issues. Collaboration between TCEQ and EPA has resulted in national environmental 
successes in the past and we believe it will in the future. We are committed to our continued 
work with TCEQ, the public and Texas businesses in a spirit of partnership to provide every 
Texan the health protection they deserve. 

I hope this is helpful in addressing your concerns. If you have any further questions, 
please contact me at (214) 665-2100, or your staff may contact Ms. Cynthia Fanning of my staff 
at (214) 665-2142. 

Identical Letters Sent To: 
Please see page 4 
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The Honorable Joe Barton 
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The Honorable Michael Conaway 
House of Representatives 

The Honorable John Culberson 
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House of Representatives 

The Honorable Kay Granger 
House of Representatives 

The Honorable Sam Johnson 
House of Representatives 

The Honorable Michael McCaul 
House of Representatives 

The Honorable Pete Olson 
House of Representatives 
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ENER.OY AND RESEARCH www.holden.house.gov 

LIVESTOCK, 0AIR Y, AND PoULTRY 

TRANSPORTATION 
AND INFRASTRUCTURE 

2417 RA VB URN HousE OFFJCE BurLDING 

WASHINGTON, DC 20515-3817 
(202) 225-5546 

HIGHWAYS AND TRANSIT 
CONGRESS OF THE UNITED STATES 

HOUSE OF REPRESENTATIVES 
July29, 2010 

AVIATION 

The Honorable Lisa Jackson, Administrator 
U.S. Environmental Protection Agency 
Ariel Rios Building, Mail Code: llOlA 
1200 Pennsylvania A venue, NW 
Washington, DC 20460 

RE: Hazardous and Solid Waste Management System; Identification and Listing of 
Special Wastes; Disposal of Coal Combustion Residuals from Electric Utilities; 
Docket ID No. EPA-HQ-RCRA-2009-0640 

Dear Administrator Jackson: 

Thank you for the opportunity to comment on the above referenced proposed rule, 
published in the Federal Register on Monday, June 21, 2010. As you evaluate the 
development of federal regulations for coal combustion residuals produced by power 
plants that supply approximately half of the nation's electricity needs, also known as coal 
combustion byproducts (CCB), we urge you to craft an approach that protects public 
health and the environment without unnecessarily burdening the economy and 
jeopardizing important manufacturing and other related jobs. 

We strongly recommend that EPA resist calls to regulate CCB as a listed waste 
under the hazardous waste authorities of subtitle C ofthe Resource Conservation and 
Recovery Act (RCRA). A hazardous waste approach represents the most extreme and 
burdensome regulatory option available to EPA under federal law, is wholly unnecessary, 
and inconsistent with past Agency decisions. Instead, we urge EPA to develop non
hazardous waste controls for CCB under subtitle D of RCRA for the disposal of CCB in 
surface impoundments and landfills, consistent with its 2000 Regulatory Determination. 

Decades of work by EPA under both Democratic and Republican administrations 
implementing the Bevill Amendment to RCRA have consistently affirmed - in two 
Reports to Congress and two related Final Regulatory Determinations - that regulating 
CCB under RCRA subtitle C is not necessary to protect public health and the 
environment. In fact, EPA found that such regulation would be environmentally counter
productive because the stigma and related liability concerns of regulating CCB under 
RCRA's hazardous waste program would understandably have an adverse impact on the 
important objective of increasing CCB beneficial use. 

EPA recently reaffirmed its conclusion that subtitle D controls are protective for 
the disposal of CCB as evidenced by its decision that management of the CCB from the 
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Kingston TV A spill in a subtitle D landfill would be fully protective of human health and 
the environment. EPA readily acknowledges in the pending CCB proposal that subtitle D 
non-hazardous waste controls for CCB will provide an equivalent level of protection for 
CCB disposal units as would hazardous waste controls under RCRA subtitle C. 

There also is little question that the subtitle C option would have an adverse 
impact on jobs creation at a time when the nation is still attempting to recover from one 
of the worst recessions in our history and millions of people remain out of work. We 
simply cannot condone a regulatory option that harms rather than helps in the creation of 
new jobs, but unfortunately that is precisely what the subtitle C option would do. 

We have heard from many companies in the still emerging CCB beneficial use 
markets that are seeing jobs lost from the mere suggestion of regulating CCB under 
RCRA's hazardous waste program. State departments of transportation have cautioned 
that the subtitle C option would put further restrictions on the important use of CCB in 
highway and other infrastructure projects. This could have an adverse impact on 
employment as available alternatives to CCB use in highway projects are considerably 
more expensive and would reduce the number of projects that could be covered by 
federal and state funds. 

State environmental protection agencies have uniformly warned EPA that 
regulating CCB under RCRA's hazardous waste regime would immediately more than 
double the volume of wastes subject to hazardous waste controls, overwhelming the state 
budgets and employee resources needed to administer these new regulations. These 
economic burdens on the states will cause even more financial stress on already stretched 
state budgets, further accelerating the cuts in state jobs. 

We are also concerned that the increased compliance costs under the subtitle C 
option will translate into increased energy rates for millions of American consumers, 
which will unnecessarily inhibit conswner spending and further burden our collective 
goal of an economic recovery. 

In short, there is simply no basis to pursue the subtitle C option for CCB with its 
attendant adverse impacts on jobs creation and economic recovery, when an equally 
protective and more cost-effective alternative is available for CCB under RCRA's subtitle 
D non-hazardous waste program. We therefore strongly encourage EPA to pursue the 
subtitle D option in the final CCB rule. 

Thank you for your attention to this important matter. 

Sincerely, 

ktl)-~ 
Tim Holden Robert B. Aderholt 

Page 2 of7 



Rick Boucher 

~~IV· 
Joe Barton 

~~23'~? 
Bobby ght 

<:;:~ c..tS.-c.t --~ 
S elley Berkley Paul C. Broun 

!!.~d¥ 

Christopher P. Carney 

~£ 
Bi~~4J;L 

Page 3 of7 



o a Christensen 

~ 
Howard Coble 

~ (tA-
Tom Cole 

Bfiz~. Jm, 
Virg~ 
~ 

Louie Gohmert 

CQ~uJD3--
Charles W. Dent 

Gene Green 

Page 4 of7 



Brett Guthrie 

'1llfA -tJ/. f.~.,~)_ 
Ralph M. Hall 

$::;]: . .-rt/1 

B~~r 

Lynn~~~ 

Ron Kind 

~,;I,..,J,...._ 
Doug Lam m 

~~· 
Tom Latham 

&t~~2 
Steven C. LaToure e 

'fautt=z~-
Robert E. Latta 

Frank D. Lucas 

.~ 
Blaine Luetk~~ 

Page 5 of7 



~~~ 

Alan B. Mollohan 

~~~ 
~-

Pet~o~ 
~ ~.-VA--I.t.-----.. 

Erik Paulsen 

Todd Russell Platts 

~~ ~~eroy. 

CoQQ; e .. ~4. =--
Collin C. Peterson 

=&· I~ 
Thomas E. Petri f1/f? 
Jo(pt£ 

Page 6 of7 

~·
---41--



F. 

sre~ 

L~ 
Mic~t 
Ike SlCelton 

• 

A~ 

Mac Thornberry 

-uJ.-1~ 
ToddTi~ 

~21Stl...rr 
Patrick J. Tiberi 

~· 

ike Coffman 

Pe~~ 
Page 7 of7 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Louie Gohmert 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Gohmert: 

SEP- 1 2010 

OFFICE OF 
SOLID WASTE AND 

EMERGENCY RESPONSE 

Thank you for your letter of July 29, 2010 to U.S. Environmental Protection Agency 
(EPA) Administrator Lisa P. Jackson, expressing your interest in EPA's proposed rulemaking 
governing the management of coal combustion residuals (CCRs) and the potential adverse 
impacts associated with a possible re-classification of CCRs as a hazardous waste. I appreciate 
your interest in these important issues. 

In the proposed rule, EPA seeks public comment on two approaches available under the 
Resource Conservation and Recovery Act (RCRA). One option is drawn from remedies 
available under Subtitle C, which creates a comprehensive program of federally enforceable 
requirements for waste management and disposal. The other option includes remedies under 
Subtitle D, which gives EPA authority to set performance standards for waste management 
facilities which are narrower in scope and would be enforced primarily by those states who adopt 
their own coal ash management programs and by private citizen suits. EPA estimated the 
potential impact of the proposed rule on electricity prices assuming that 1 00% of the costs of the 
rule would be passed through to coal-fired electric utility customers. EPA estimated a potential 
increase of0.015 cents per kilowatt-hour under the SubtitleD option to 0.070 cents per kilowatt
hour under the Subtitle C option in potential average electricity prices charged by coal-fired 
electric utility plants on a nationwide basis. 

EPA is not proposing to regulate the beneficial use of CCRs. EPA continues to strongly 
support the safe and protective beneficial use of CCRs. However, EPA has identified concerns 
with some uses of CCRs in an unencapsulated form, in the event proper practices are not 
employed. The Agency is soliciting comment and information on these types of uses. 

Again, thank you for your letter. If you have further questions, please contact me or your 
staff may call Raquel Snyder, in EPA's Office of Congressional and Intergovernmental 
Relations, at (202) 564-9586. 

Sincerely, 

~~ 
Mathy Stanislaus 
Assistant Administrator 

Internet Address (UAL) • http://www.epa.gov 
Reeycled/Reeyclabte • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 



08/03/2010 17:53 FAX 2022253023 

Q!nngrtlill of tJJt 1lhtit:eh litates 
Wa&IJingtan, !14! 2D:ll5 

Admini>1rator Lisa Jackson 
Etwitl1nmental Prolcction Agency 
1200 PennsylvDnia Avenue 
Washington, DC 2.0460-3300 

Dear ;l.dministrntor .Jackson: 

Ata~ust .2. 2010 

We are w.riting to eKptess our concern about the proposed Boiler MACT rule ··· the 
Maximum Achievable Control Technoloay rulo for industrial, comruercilil end 
institutional 'boilea-s and process heaters~- lhlll was published on June 41

h. A~t our nation 
strugglc:11 to rc:covcr n·om the cunent rc:ccSsLon, we are deeply eoncemed that the 
potential impact ofpc:~ndjng Clean Air Act regulations could be 1.1nsusrainahle tor U.S. 
manufacturing and the high-paying jobs it provides. As the national unemploymert.t rate 
hover!! an~und 10 percent, and federal, state. and municipul finances are in dire straits, 
hundreds ofthou.sands of manufacturing Workers have lost tl,cir jobs if.l the past year 
alone. The flow of capital for new investment and hirina js still seriously restrictc.."d, and. 
could make or break the viabH;ty ofconlim1ed openurons. Both small ami large 
bu!lnesses are vulncrJ.blc to edl'emely costly regulaiOI)' burdens, as Wl.•ll~:~s 
municipalities, un'iversitles. federal facilitiea, and commercial entities. While we 
sup~ort efforts to addre.-ts serio·u.s health tiU'eats fr<.lm air emissions, we also believe Cha1 
regulations can be cntfte!d in a balanced way thai sustains botl1 Lhe ctwi.ronmenl and 
jobs~ 

We undc~tand that the Boiler MACT rL.de alone c:ould impose teus ofhillions of dollars 
in c.apital cosl~ at [bouslf.J1ds of raciHtie.s across tbe country. Thus, we appredat~ your 
willingness. ns expressed in your responses lo other recenl Congressional letters, to 
c<msider flexible approaches that appropriately address lh1: diversity "fboilers, 
operations. sectors, and .fuels that could prevent seven: job losses and billions of dollars 
in unnecessary regulatory cos&5. The proposal asks fo.r comment on an approach that 
would allow f:1ciiities Lo demonstrate lbnl emissions of ccnain pollutants do 110t pose a 
1>ublic helllth thr~al. The di11~us.sion concludes thnt the usc ofthe authority und~r section 
1 12(dl(4) i& discretionary and the Agency does not suppon its us" in Soller MAC.T. 
We belit:vl!l.that provision reflt:cts Congress' inLe:nt to prov.ide for flexibility where th~re 
is not a public health threat. Jn such cases, il makes sense Lo allow that 0\))proach in Ehe 
final rule for threshold subst.ance$ such as h)'drogcn chloride a:lld mat1,irutcse. Jn 
addition. EPA should use a method to set emissions s!Jindards that is based on whal' reaJ 
world best performing units a~tuaUy c:an achieYe. EPA .should not ignore biases m ita 
emi8!ions database. thcprac:tical capabilities of' controls or the variability in operations, 
fuels and 1estin1 pe.rform:anc:e across the rnany regulated scctoa'S. 

Ill 002/008 
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As EPA turns to dcvt!!loping a. final Boiler MACT rule, we hope ymt will carefully 
considu su.stainabl~ app.r.oacJ1e& U1at protect the emvitonmem and puhlic health u;hiJc 
fostc=ritljj economic rccc)very lllldjobs within the hounds of the law. Th~LJ.k you for you.r 
cont~<ide.raaiun of these views. 

I 
r 
'· 

Walt Minl1ick 
Member ofCl'lngress. 

Sincerely, 

1{a&'E.~ 

if!uLi/dtp
~ A/~,8-' 

~,,. A~.£~~~ ... ·~~.t 
Robert B. Adcrh(llt 
Member of Congress 

1 1"1/1 

·· 1 n I , ( b .----, 
I ";J\ .. •1' t:,.....' ...... ,. •.. 

.J~9 S kus 
Member o.f Congrt:.Os 

~~ {~~ 
~tfffi~ 
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(jW£ W. Lk,.Q,k. 
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cc: Ret;ina McCarthy, .Envtrontl1Ct1ial Protection Agency 
Robert Pcrciasel'e. Envifonmemal Prote.etiol!l. Agency 
Robc:rt Sussruan, Envirorunental Protection AgCllGY 
C11ss Sunstein, O'ffice ofMan:J~ement a.nd Budget 
Lawrenct! Summers. National Economic Council 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Louie Gohmert 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Gohmert: 

AUG 2 6 2010 
OFFICE OF 

AIR AND RADIATION 

Thank you for your letter of August 2, 2010, co-signed by 105 of your colleagues, to the 
U.S. Environmental Protection Agency (EPA) concerning the potential economic impact ofthe 
proposed standards for industrial, commercial, and institutional boilers and process heaters (the 
Boiler MACT). The Administrator asked that I respond to your letter. 

As you may know, EPA's maximum achievable control technology standards, or MACT 
standards, are based on the emissions levels already achieved by the best-performing facilities. 
When developing a MACT standard for a particular source category, EPA looks at the level of 
emissions currently being achieved by the best-performing similar sources through clean 
processes, control devices, work practices, or other methods. These emission levels set a 
baseline (often referred to as the "MACT floor") for the new standards. To set the MACT floor, 
EPA follows a series of steps. First, EPA ranks the performance of each unit for which we have 
data from lowest to highest emitting. Second, we average the emissions of the top performing 12 
percent of units, taking into account the variability in the performance of those units. Third, we 
incorporate this statistical variability to set the numerical emission limit. We repeat this process 
for each air toxic in a category. At a minimum, a MACT standard must achieve, throughout the 
industry, a level of control that is at least equivalent to the MACT floor. EPA can establish a 
more stringent standard when this makes economic, environmental, and public health sense. 

These rules are an important part of our continued commitment to reducing toxic air 
pollution in communities. Many of the approaches that facilities may choose to meet the 
proposed emission limits have been available and in use for decades -from add-on control 
technologies such as baghouses, carbon injection or scrubbers to good combustion practices and 
increased energy efficiency. 

When completed, the boiler rules would improve air quality by reducing emissions of 
highly toxic chemicals - including mercury and lead- from sources nationwide. Combined, the 
boiler proposals would reduce more than 16,000 pounds of mercury emissions -including deep 
cuts in mercury emissions from industrial boilers, which are among the top three sources of 
mercury emissions in the United States. Mercury and lead can cause adverse effects on 
children's developing brains, including effects on IQ, learning, and memory. The boiler rules 

. . Internet Address (URL) • http://www.epa.gov 
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would also reduce emissions of other pollutants including cadmium, dioxin, furans, 
formaldehyde and hydrochloric acid. These pollutants can cause cancer or other adverse health 
effects in adults and children. 

We estimate the proposed cuts would have direct benefits to many communities where 
people live very close to these units- including combined health benefits estimated at $18 
billion to $43 billion annually. As proposed, each year these rules would avoid an estimated 
2,000 to 5,100 premature deaths, 1,400 cases of chronic bronchitis, 35,000 cases of aggravated 
asthma, and 1.6 million occurrences of acute respiratory symptoms. 

In your letter, you request that EPA give appropriate attention to the economic impacts of 
the boiler rules, including the potential for job losses resulting from the large capital costs that 
may be required to meet the standards. The public comment period for the proposed 
rulemakings closed on August 23,2010, and we are in the process of summarizing the 
comments, including those contained in your letter, so that we can make informed decisions 
using all of the information that is available to us. To the extent that new information has been 
provided that supports changes to the standards that could lessen the economic impacts while 
still fulfilling our obligations under the statute, we will give full consideration to such 
information. In addition, we specifically requested comment on several flexible approaches that 
could lessen the economic impacts ofthe rules, and to the extent that we receive new information 
that demonstrates that such provisions are allowed under the statute, we will revise the final rule 
as appropriate. We requested that additional data be provided to EPA so that the standards can 
be based on a robust data set that accurately portrays the emission reductions achieved by the 
best performing sources, including variability. We will incorporate new data into our analyses as 
we develop the final standards. 

Again, thank you for your letter. If you have further questions, please contact me or your 
staff may call Cheryl Mackay, in EPA's Office of Congressional and Intergovernmental 
Relations, at 202-564-2023. 

Sincerely, 

cCarthy 
Assistant Administrator 



)()/+;>2fi >1230 Rep Gohmert U.S Hou 

HON. LOUIE GOHMERT 
FiRST DISTRiCT, TEXAS 
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June 16 in the Year of our Lord 2010 

Joyce K. Frank 
Environmental Protection Agency 
1225 New York Avenue, NW, Room 3426 ARN 
Washington, DC 20460 

To Whom It May Concern, 

06 16 2010 1 /5 

COMMITTEES· 

JUDICIARY 

NA1URALRESOURCES 

SMALL BUSINESS 

llEPUBLICAN STUDY COMMITIEE 

HOUSE POLICY COMMITTEE 

Please find enclosed a copy of correspondence from Mr .• 
TX. I believe you will find this material self explanatory. 

of Flint, 

Your reviewing this material regarding his concerns about the Lake Columbia 
Project Draft Environmental Impact Statement (Draft EIS) will be greatly appreciated. 
Thank you for your attention in this matter concerning my constituent's personal 
observations, and I look forward to hearing from you soon. 

With kindest regards, I am 

~llEfi!J;.o 

101 EA~T MCTIIVIN STRCET, SUITE 302 

loNGviEw, TX 75501 
fl110NE: 1903) 2JG--QG97 

LllfiSlll~; 

300 !:A!lT SHU'HI:ftD 

LUF<IN, TX 75901 
F'HONI!.. 19361 f$32-3180 

" 

Very truly yours, 

Hon. Louie Gohmert 
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Congressman Louie Gohmert 
1 0 1 East Methvin, Ste 302 
Longview, Texas 75601 
903-236-8597 

June 2, 2010 

Rep Gohmert U S House of Rep 

Re: The Lake Columbia Project Needs Your Immediate Attention 

Dear Representative Gohmert: 

04:43:42 p.m. 06 16 2010 215 

I understand that the Lake Columbia Project Draft Environmental Impact Statement (Draft EIS) a very dt:tailed document 
that was carefully prepared and met usual and customary NEPA environmental standards as overseen by the USCOE. 
The Draft EIS was recently reviewed and received a ·rating of EU-3 from the EPA. EU (Environmentally 
Unsatisfactory). 3. The potential environmental impacts resulting from the proposed actinn are of notional importance 
because of tlte titre at to national environmental resources or to environmental p'Olicies. I also understand that the EPA 
did not provide an explanation 'of how to overcome the EU-3 rating. Please provide a congressional inquiry as to how to 
proceed and to help the State and Federal agencies move the project forward. EPA staff was not specific in what was 
unsatisfactory in the Draft EIS comments, which left ANRA and USACE scratching there head as to how to move 
forward. If additional documentation and studies are required it would be helpful if the EPA staff could site specifically 
what they are looking for in tenns of Go By's or Example's for the Final EIS and what goals they hope to accomplish. 
The EPA needs to let ANRA and US ACE know if they are holding this project to a new environmental standard. If they 
are then ANRA needs something tangible such as. a goal or an outcome in order to go forward. It would also be helpful 
to know if additional preservation or mitigation might be required to compensate for environmental impacts over and 
above what has been negotiated by the Corps of Engineers. Of course those that are emotionally invested with the project 
locally feel that this could be construed as ey delay tactic or a project killing tactk With more than two decades of 
engineering experience in east Texas for Federal, State, County, and City projects, I don't perceive this ruling as a deal 
killer, unless the EPA comes out with specitic environmental issues that can not be overcome. 

http://'WWW.anra.org/ 
ANRA Contact: 
Angelina & Neches River Authority 
Attn: Mr. Kelley Holcomb, General Manager 
PO Box 387 
210 Lufkin Ave 
Lufkin, Texas 75902 
936-632-7795 
kbolcomb@anra.org 

USACE Contact: 
Department of the Army 
U.S. Army Engineer District, Fort Worth 
Corps of Engineers 
Regulatory Branch, CESWF-PER-R 
Attn: Ms. Jennifer Walker or Brent Jasper 
P.O. Box 17300 
Fort Worth, Texas 76102-0300 
(817) 886-1733 
brent. j. jasper@usat:e.army.mil 

The (Draft EIS) Draft Environmental Document was commissioned by the Angelina and Neches River Authority. 
The Draft ETS preparation was managed by the US Army Corps of Engineers Ft Worth Office. The USACE hired a 
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Environmental Firm to prepare the Engineering and Environmental data in the draft ETS. The economic and 
environmental studies have been ongoing for more than l 0 years. In late February and early March 2010 Public Meetings 
and a Public Heari11g was held in Jacksonville Texas. I attended all of the meetings. There was no opposition to the lake 
e.xpressed by those in attendance. The EPA staff was not in atte11dance at any of these meetings. 

Visionaries many years ago thought of the Lake Columbia (formerly Lake Eastex, Mud Creek Lake) project as a 
way of guaranteeing the ability to provide drinking walt:r for our next generation of North East Texans at an economical 
price. 

The human population is rapidly expanding in the East Texas area. Communities from Mineola through Tyler to 
Lufkin. Local roadway traffic in the 1970's doubled and in the 1980's tripled in Tyler and the surrounding community. 
Traffic normally doubles every 20 years. North East Texas has received abnormal population growth. In 2009, Lake 
Palestine was tapped by the City of Tyler to try to keep up with the increased peak water demand. For the first time in 
the past few years Tyler and the surrounding communities have had to reduce water use and ration water during the peaks. 
Other communities are having the same problem Lake Fork Reservoir was tapped by the City of Dallas. Lake Palestine 
will probably be the next local lake to be tapped by the City of Dallas. 

Our increasing population is currently benefiting from previous community and national lt::adership decisions 
because of the lakes that we currently have. There have not been any new lakes built in east Texas in over 30 years. Our 
ground water table and present East Texas Lakes will not be able to keep up with the future water demand. Water is a 
commodity. Every year that we delay the Lake Columbia Construction, the cost of the lake is e~calating at an exponential 
rate (due to increasing land cost and lake construction cost). We can take advantage of current low inflation rates and 
bond interest rates if Lake Columbia is constructed now. The good news is there is such solid support that this project is 
already funded for current construction estimates. All the project needs is a Record of Decision ROD for the final EIS. 

Tht:re an: some individuals that would like to not see any new lakes built. They say that there are adverse affects 
to bottom-land forest and the wild life that it supports. At the same time these individuals, take for granted when they 
walk into the kitchen to take a drink of water, wnter their lawn, take a shower, or flush the toilet. Some of the lake 
opposition (re: National Audubon Society website) do not live in the North East Texas community. 

The soil conservation service in the 1930's passed legislation to construct lakes and reservoirs nationwide 
because the nation was losing massive amounts of our top soils downstream into our oceans caused by runoff from 
farming. Their plan was to reduce the soil loss from erosion to preserve fanning and agriculture in the US. Lake 
Columbia was one of the reservoir locations identified by the soil conservation service. It was not constructed along with 
the other reservoirs due to funding. Most of the lakes and reservoirs that we currently have were constructed post WWII. 
Tht: Audubon Society was not present at the public met:lings and hearing to voice opposition to Lake Columbia dam. But, 
Audobon Society nonnally opposes lake projects by saying that lakes and reservoirs impede natural degradation and 
aggregation in our streams that is required for a healthy ecosystem. This process still occurs whether a lake is installed or 
not. Yes, lakes may have some affects on th~ current wildlife inhabitants such as song bird habitat. This is why 
mitigation is planned downstream of the reservoir and to improve the existing bottom land hardwoods and wetlands and to 
purchase land and upgrade the Big Thicket. Other wildlife will greatly benefit from Lake Columbia such as the Bald 
Eagle, Migratory Birds Ducks, Geese, Cranes, Swans, etc .. The lake will provide fresh water for deer, and other wild life. 
The edge of the lake will be much greater than the edge of the current mud creek. Water conservation should benefit 
human and wild life inhabitants for many years to come. In addition, a new fishery can be of great benefit to the local 
area and the economy. Water con · 

In my mind, conshucting Lake Columbia now while state and local funding is still available is the common since 
thing to do. Your help and involvement in this matter is appreciated. 

Sincerely: 
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City of Jacksonville 

City of Troup 

City of New London 

City of Arp 

City of Lufkin 

Leo P. Childs 

City of Rusk 

Reklaw Water Supply Corp. 

City of Nacogdoches 

Jackson Wate.r Supply Corp. 

City of Overton 

New Summerfield Watet· Supply Cof1J. 

Angelina Water Supply Corp. 

Cherokee CoWlty 

City of Henderson 

Wright City Water Supply Corp. 

Star Mountain Water Supply Corp. 

Craft-Turney Water Supply Corp. 

Woodlawn Water Supply Corp. 

Redland Water Supply Corp. 

Walnut Grove Water Supply Corp. 

Blackjack Water Supply Curp. 

Temple-Inland Forest Products, Inc. 

The Texas Water IJevelopment Board 
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River Authority 
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& Newnam, Inc. 

Conrributing Consultants 

Mariah Associates, Inc. 
The Frasier Group 

Legg Mason Wood Walker. Inc. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION6 

1445 ROSS AVENUE, SUITE 1200 
DALLAS TX 75202-2733 

AUG 3 2010 

The Honorable Louie Gohmert 
United States House of Representatives 
Washington, D.C. 20515 

Dear Congressman Gohmert: 

Thank you for your letter dated June 16, 2010, to Ms. Joyce K. Frank in the 
U.S. Environmental Protection Agency's (EPA) Office ofron{;P.<:.<:ional and Intergovernmental 
Affairs regarding the concerns of your constituent, Mr. e(f~~~~-~, ., about the Lake 
Columbia Project Draft Environmental Impact Statement (DEIS). Your letter was forwarded to 
me for reply because the Lake Columbia Project falls within the jurisdiction of EPA Region 6. 

EPA Region 6 spent a great deal of time reviewing the DEIS prepared by the Angelina 
and Neches River Authority with oversight from the U.S. Army Corps of Engineers (USACE), 
and provided a detailed list of comments with our letter of May 21, 2010. A copy of our 
comment letter on the Proposed Lake Columbia Project is enclosed. In that letter EPA provided 
a rating of the project of Environmentally Unsatisfactory~ Inadequate or EU-3. This rating was 
given because the DEIS did not respond to the questions or comments raised in the letter or in 
the enclosed "Detailed Comments." Therefore, EPA Region 6 has requested that the USACE 
and the Angelina and Neches River Authority prepare a second DEIS to address the concerns 
listed in the letter and additional detailed comments. In addition, EPA Region 6 has agreed to be 
a cooperating agency on the project and offer input as needed. EPA Region 6 will ensure that 
your concerns are also transmitted to USACE for its information. 

I hope this is helpful in addressing your constituent's concerns. If you have any further 
questions, please contact me at (214) 665-2100, or your staff may contact Ms. Cynthia Fanning 
of my staff at (214) 665-2142. 

Enclosure 

internet Address (URL) • http://www.epa.gov/reglon6 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 1 00% Recycled Paper, Process Chlorine Free 
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HON. LOUIE GOHMERT 
FIRST DISTRICT, TEXAS 

WASHINGTON OFFICE: 
511 c .. NNON HowSE 0FFIC5 BUILOING 

WASHINGTON, DC 20615 
1202) 225-.3035 

f~: (20~)226-1230 

-13fot 

<tongrc.ss of the !lnitrd ~tatcs 
lliousr of 1Rtprrsrntatiors 

Ueshington, Bit 20515 

December 18 in the Year of our Lord 2009 

Joyce K. Frank, Acting Associate Administrator for 
Congressional and Intergovernmental Relations 
Environmental Protection Agency 
1200 Pennsylvania Avenue. NW, Room 3426 ARN 
Washington, DC 20460 

Dear Ms. Frank: 

PAGE 62/03 

COMMiliHS: 

JUDIOARY 

NATURAL RESOURCES 

SMALL BUSINESS 

REPUBLICAN STUDY COMMITTEE 

HOUSE POUCY COMMITTEE 

0LeV-
' have correspondence from my constituent which was 

Lt'~~: 

recently received in my district office. The information contained therein concerns 
matters within the jurisdiction of your agency. 

It would be appreciated if you would have your staff look into the matters outlined 
in the letter and furnish me with a response specific to the complaint and appropriate 
to share with my constituent. Your response should be directed to me at my District 
Office at 1121 ESE Loop 323, Suite 206, Tyler, TX 75701, where this case has been 
assigned to my Constituent Services RepresentatiVe Penny Pew. If you have any 
questions, please feel free to call Ms. Pew at 866-535-6302 or fax at (903) 561-7110. 

Thank you for your time and assistance in resolving this matter as soon as 
possible. 

Very Truly Yours, 

~~P-
Member of Congress 

LG: pp 

Enclosures 

WWlltQUJl;£; I'IIAIIliiiAIJ,Qfflg;: ta,U~l~ 

101 £-lST METHVIN $TAIEET, SUI'T'I 30l 
I.Ct-.OviEvv, TX 75601 

300 EAST SHEPHERD 
Lv'"'"· TX 75901 

PwQNe: 19361 632-3190 . 

102 WUT HOUSTON STAEET 
MAtU!U1ALL, TX 75670 

P•ONI: (903) 9311-9396 

tlaCQQ!lQ~HE& QFFJq; 
202 EdT p,._..., SuiTr lOA 
NA(;0Gg()Cf1l!5. TX 7~S61 

PwONE: (~3o) 715-~614 

1121 ESE L.oo• 323, su., .. 20~ 
TYLI'!", TX 751\)1 

P\;•)NE: (9031 !;o; 1~34fl 
Toc..1. fpn:· 18G6) S~S-6302 

Po<<)NE· 19~31 23fl-i5g7 
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REQUEST FOR CONGRESSIONAL INQUIRY & PRIVACY RELEASE 

Th8 PtivBcr Ali d 1974 ptfJIIeds ..-m:n ~ ~ ~ )ClU to anp~e rrllhof.t your rrrillen ~ T118mfote. Qlngressman 
GohtTett must hiM joUCI.,., iUhotiliiJM bsbrl,. call inlS8 *I ilquiy dl , fBdenll ageacy t¥1 your bellsi. 

TO WHOIIIT MAY CONCERH: 
I respedfully request and aulhtlriD U.S. Rep1'111111rt1Uva Louie Gollmert, 1• Congqssional District of Texas, or any authorized 

membcl' of his f/blflo act on my behalf. and_iP I'8CIIiwe fnformatJon from the proper ofHdals reg1nUng mr lsiua. ~· 0 
a'? _.l b-ZOO'f X rn:f' 
~- ~ ' T • - Ul:\1 1 8 2300 

SigDed-- ~ ' 

Name (pJeac;a pmt}: 4r 
0 

/ .,.., • -=-. _... • n"'C:T"Dtn"C::'I'T-1"'-r-r.-...,JII 

c..y"Y - . L..t 
Physical AddfBss: .- Mailing Address: 

MAf2SMU- ,rx?..a?a..... 
City1 State,.~ Code: . ---
Wofk ~ -. --y.;p. (e . Cell~ . - $-;-~ '\. ~ -
Home #; · · Email: , U .. .Jl 

Coon tv: 
Fax# ·- ·-

SSN: tv·Le VA, Alien 10, or other claim#: 
ome~~m ----~ooo~n~~«~b~irt-h:-u~.~S~!~~.-.----------------------

1-ia~ you opooed a case with CDJther ofli;e? If yes, which office? 
Fedefal Agerq to which this inquily pertains: 

FCC FTC EPA FAA OPM EEOC NPRC FEMA SSA IRS USPS 

Date ci App: Current StatUs: 
~ NurAber. · ·. u.s. Embassy handling your case {1~): 

B~desaibe the . • .... .,._. ... talitabnl.fllal!ldldf: . .. 

----··--------

P~~·-tsnmvildividualtsl·othei.1hoo,your~lf;Y!'i\hwf-lQm.~.wouki.li~e:~·~:9i~~~t~W;:~.;I 
. ' .. ... . ~ . 

P~ mlum this oompleted bin to: 
~lOUIE GOH.IIERT · 
1121 E$E L.qop 323, Sta.206. · Tyler, TX 75701 Phone: 1-866-535-6302 

·. . . . ~ 

Fax: 903-561-7110 



/tL- {) f-o?JlJ-153 7 
(ongress of tbr llniteb $t,ltt5 

Via Email and Fax (202-566-1741) 

Environmental Protection Agency 
EPA Docket Center. Mailcode 61027 
1200 Pennsylvania A venue, NW 
Washington, D.C. 20460 

Mt,lshmgton. IDIC 20515 

June 19, 2009 

Request for Extension of Comment Period and Additional Public Hearing --
Proposed Endangerment and Cause or Contribute Findings for Greenhouse Gases Under 
Section 202(a) of the Clean Air Act 
Docket EPA-HQ-OAR-2009-0171 

Dear Administrator Jackson: 

We respectfully request that the Environmental Protection Agency extend, by 60 days, the 
comment period for EPA's Proposed Endangerment and Cause or Contribute Findings for 
Greenhouse Gases under the Clean Air Act ("Proposed Endangerment Findings"), 74 Fed. 
Reg. 18886 (April 24, 2009). 

The recently issued Proposed Endangerment Findings sets the stage for significant new 
regulation of Texas families, farmers and workers. A 60-day comment period is wholly 
inadequate to review the thousands of pages of the EPA· s proposed findings and technical 
support documentation. and to develop comments substantiated with technical data. Even if 
certain scientific data upon which EPA relies has been previously released in the public domain. 
given the complexity and scope of the EPA proposed findings-including the potential 
regulatory and economic impacts, it is crucial that adequate time be provided to ensure that 
states, stakeholders and the public can prepare and submit comments. Ultimately. the regulation 
could impact over 24.3 million people in the state of Texas who use carbon related energy every 
day. which is why we believe additional time must be given to allow state environmental 
regulators, affected parties and the public to review the proposed new findings. 

Texas boasts a healthy economy dependent upon the continued growth of manufacturing. 
energy-related industries, and fanning and ranching, all of which could be impacted by this 
regulation. Much of what the state produces is exported and consumed daily across the United 
States-keeping our nation running. For example, Texas refines more than one quarter of the 
nation's gasoline; produces twenty-five percent of the country· s natural gas supply; a~ counts tor 



roughly sixty percent of the chemicals manufactured in the United States: and tanners and 
ranchers have made Texas a leading agriculture state in the nation with over 247,000 farms 
statewide. We also have more Fortune 500 companies than any other state in the nation. The 
proposed findings and the potential future regulation of greenhouse gases is a matter of great 
importance to our state. 

We also respectfully request that EPA hold at least one additional hearing in Houston, TX 
because any future regulation of greenhouse gases will directly impact the State of Texas 
and its citizens. 

Texas is a global leader in the energy industry with much of the activity centered in the Greater 
Houston area. In particular, the regulation could have significant impact on the Texas energy 
industry which employs approximately 375,000 workers in the state with over $35 billion in total 
wages in 2006. The EPA has held only two public hearings on the Proposed Endangem1ent 
Findings; one in Virginia. and one in Washington State. Neither the Midwest nor the South is 
represented in either of these hearings. We believe it is important to hold additional hearings 
because of the disparate impacts greenhouse gas regulations could have on different regions of 
the country. 

Thank you for your consideration of these requests. We look forward to your response. 

Sincerely. 





List of signatures: 

Senator Kay Bailey Hutchison 

Rep. Joe Barton 

Rep. Ralph Hall 

Rep. Louie Gohmert 

Rep. Pete Olson 

Rep. Pete Sessions 

Rep. Sam Johnson 

Rep. John Culberson 

Rep. Ted Poe 

Rep. Ron Paul 

Rep. Jeb Hensarling 

Rep. Mike Conaway 

Senator John Comyn 

Rep. Henry Cuellar 

Rep. Michael C. Burgess 

Rep. Kay Granger 

Rep. Lamar Smith 

Rep. Mac Thornberry 

Rep. Randy Neugebauer 

Rep. John R. Carter 

Rep. Kevin Brady 

Rep. Kenny Marchant 

Rep. Michael T. McCaul 

Rep. Chet Edwards 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Louie Gohmert 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Gohmert: 

JUL 1 0 2009 

OFFICE OF 
AIR AND RADIATION 

Thank you for your letter dated June 19, 2009 to Administrator Jackson, co-signed by 23 
of your colleagues, in which you requested a 60-day extension of the comment period for EPA 's 
Proposed Endangerment and Cause or Contribute Findings for Greenhouse Gases beyond the 
deadline of June 23, 2009. You based your request on the extensive rulemaking record for the 
proposal and concern for the business community. The Administrator asked that I respond on 
her behalf. 

I would like to reiterate what Administrator Jackson stated on April 17, the day she 
signed and formally proposed these findings. The proposal was developed in response to the 
Supreme Court decision in which the Court found that greenhouse gases are air pollutants under 
the Clean Air Act. 

EPA's proposed findings are based on rigorous, peer-reviewed scientific analyses of six 
gases that have been the subject of intensive analysis by scientists in the United States and 
around the world. However, the proposed findings do not include any proposed regulations. 

I assure you that EPA will conduct an appropriate process and consider stakeholder input 
as it evaluates regulatory programs to reduce greenhouse gases. Furthermore, Administrator 
Jackson has repeatedly indicated her preference for comprehensive legislation to address this 
issue and create the framework for a clean energy economy. 

EPA recognizes that the proposed findings and the associated Technical Support 
Document, like any proposed rulemaking, take time to review. However, a very large part of the 
supporting information and analyses for the proposed findings was previously released on July 
11, 2008, as part of the Advance Notice of Proposed Rule making: Regulating Greenhouse Gas 
Emissions under the Clean Air Act. As a result, a large majority of the information and analyses 
supporting the proposed findings has been in the public domain for almost one year. 
Furthermore, in proposing the findings, the Administrator relied heavily upon the major 
conclusions from recent assessments by the U.S. Climate Change Science Program and the 
Intergovernmental Panel on Climate Change, which incorporated public review processes and 
have been publicly available for some time now. 

Internet Address (URL) • http:ltwww.epa.gov 
Recycled/Rec:yclable • Printed with Vegetable Oil Basad Inks on 1 OO"'o Postconsumar, Process Chlorine Free Recycled Paper 



EPA recognizes the importance of this proposed action for Members of Congress and the 
public. However, EPA decided not to extend the formal comment period beyond June 23, 2009, 
as noted in the response to a similar request from Congressman Darrell Issa signed by 
Administrator Jackson on June 17, 2009 and posted to the rulemaking docket EPA-HQ-OAR-
2009-0171 and EPA's website on June 18, 2009 
(http://www.epa.gov/climatechange/endangerment.html). EPA believes that the 60-day 
comment period provided adequate opportunity to review and comment on the proposed 
findings. 

We have noted your request that an additional public hearing be held in Houston, Texas; 
however, the Agency will not be holding additional public hearings on the proposed findings. 
Two public hearings have already been held, one in Arlington, Virginia, on May 18, 2009, and 
one in Seattle, Washington, on May 21, 2009. In addition, as noted in the Federal Register 
notice, written statements and supporting information submitted during the comment period will 
be considered with the same weight as any information presented at the public hearings. 
Furthermore, we will continue to consider comments received after the close of the comment 
period, to the extent practicable. 

Again, thank you for your letter. If you have further questions, please contact me, or 
your staff may call Cheryl Mackay, in EPA's Office of Congressional and Intergovernmental 
Relations, at 202-564-2023. 

Sincerely, 

Carthy 
Assistant Administrator 
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Dari.Jtngton, me: 20515 

Administrator Lisa P. Jackson 
U.S. Environmental Protection Agency 
Room 300, Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Dear Administrator Jackson: 

August 1, 2012 

As serious drought conditions continue moving across nearly two-thirds of the country, 
we are at a critical juncture where federal policy meets real world realities. Because of these 
extreme weather conditions, corn prices are spiking and some analysts are predicting that the 
U.S. may experience a com shortage this summer. Relief from the Renewable Fuels Standard 
(RFS) is extremely urgent because another short com crop would be devastating to the animal 
agriculture industry, food manufacturers, foodservice providers, as well as to consumers. We 
urge you to adjust the RFS mandate for 2012 to account for the anticipated severe shortage in 
com. 

When Congress enacted the expanded RFS in the Energy Independence and Security Act 
of 2007 (EISA), the structure was complex. Given the 15 year statutory schedule imposed by the 
law-- including the specification of four different fuel mandates, each with a separate schedule -
Congress also wanted to ensure that certain "safety valves" for the RFS would be available. 
Thus, EISA retained and expanded Clean Air Act (CAA) section 211(o) (7). Among other 
provisions, CAA section 2ll(o)(7) allows the Administrator of the EPA to reduce the required 
volume of renewable fuel in any year based on severe hann to the economy or environment of a 
state, a region or the United States, or in the event of inadequate domestic supply of renewable 
fuel. 

The waiver provisions in CAA section 21l(o) (7) are an important part of Congress' 
intended implementation of the RFS. They help ensure that the domestic economy and 
environment are protected as we ramp up production and use of renewable fuels and move to 
broader use of advanced biofuels. Clearly, the Congress in 2007 anticipated that unforeseen 
circumstances would require the Environmental Protection Agency (EPA) to exercise flexibility 
with the RFS. We believe that the current weather situation in the United States calls for exactly 
the kind of flexibility that was envisioned. 

One of the nation's worst droughts in fifty years has hit the Midwest especially hard at a 
very sensitive time for the U.S. grain crops. Earlier this month, the United States Department of 
Agriculture in its monthly World Agriculture Supply & Demand Estimates (W ASDE), 
announced the largest decline in month-to-month potential yield for com in its history. 

PRINTfO ON A[ CYCLED PAPEA 
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Currently, only about 31 percent of the com crop is in "good" or "excellent" condition, 
representing record lows. While improved weather over the coming weeks may increase yields, 
much of the damage has already been done. There is not time to replant or find new com stocks, 
making it necessary for the government to manage this severe situation. 

As a result of these deteriorating conditions, corn prices have risen dramatically over the 
past few weeks and are likely to remain at record highs. This means literally billions of dollars 
in increased costs for livestock and poultry producers, and food manufacturers. These dramatic 
increases put food processing jobs at risk and could cost many family farmers their livelihoods. 
It is also worth noting that high com prices have forced some ethanol producers to idle or shutter 
their plants, costing jobs. Although consumers may not feel the impacts of these increased costs 
right away, the inevitable result will be more expensive food for Americans and consumers 
around the world. 

As you are aware, U.S. com prices have consistently risen, and the com market has been 
increasingly volatile, since the expansion of the RFS in 2007. This reflects the reality that 
approximately 40 percent of the com crop now goes into ethanol production, a dramatic rise 
since the first ethanol mandates were put into place in 2005. Ethanol now consumes more com 
than animal agriculture, a fact directly attributable to the federal mandate. While the government 
cannot control the weather, it fortunately has one tool still available that can directly impact com 
demand. By adjusting the normally rigid Renewable Fuel Standard mandate down to align with 
current market conditions, the federal government can help avoid a dangerous economic 
situation because of the prolonged record high cost of com. 

We therefore urge the EPA to consider a fair and meaningful nationwide adjustment to 
the Renewable Fuels Standard. Prompt action by the EPA can help to ease short supply 
concerns, literally save jobs across many U.S. industries, and keep families fed. We strongly 
urge you to exercise your authority and take the necessary steps to protect American consumers 
and the economy. Thank you for your immediate consideration of this request. 

&,,lt.M;-
Bob Goodlatte 
Member of Congress 

Sincerely, 

~ ?tL~ 
Mike Mcintyre 
Member of Congress 

Steve Womack 
Member of Congress 

1:::_ ?at-4 . ----·· -
Jim Matheson 
Member of Congress 
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Dan Benishek 
Member of Congress 

Gus Bilirakis 
Member of Congress 

Member of Congress 
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Member of Congress 

0¥39-
Rob Bishop 
Member of Congress 

Diane Black 
Member of Congress 
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Member of Congress 
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Member of Congress Member of Congress 

~~(~ 
Paul Broun 
Member of Congress 

Member of Congress 
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Member of Congress 
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Member of Congress 

Jim osta 
Member of Congress 

4 



-..k (...._.~ 
Joe Courtney 
Member of Congress 
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Member f Congress 
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Renee Ellmers 
Member of Congress 

Member of Congress 
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'~ Member of Congress 
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Charlie Dent 
Member of Congress 
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Member of Congress 

~RMdy':i 
Member of Congress 
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Member of Congress 

Chris Gibson 
Member of Congress 

Louie Gohmert 
Member of Congress 

Kay ger 
Member of Congress 

1i,qf;A tn 1/dJ}_ 
Member of Congress 

Member of Congress 

'3tt~ 
Member of Congress 

~ G:PAV~ 
Tom Graves 
Member of Congress 
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Andy Harris 
Member of Congress 

Tim Holden 
Member of Congress 

U.£-,4.? 
Darrell Issa 
Member of Congress 

Sam Johnson 
Member of Congress 

Member of Congress 

Rob Hurt 
Member of Congress 

~0~ 
Member of Congress 

Jf~~ .,. 

Member of Congress 

Member of Congress 
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Member of Congress 

Kevin McCarthy 
Member of.Congress 

Buck McKeon 
Member of Congress 

Member of Congress 

&JZ:_ 
Brad Miller 
Member of Congress 

c..:Jhrl~ 
TomMarino ~ 
Member of Congress 

~i-J<.r--
Cathy McMorris Rodgers 

· Member of Congress 

~.~.L~ 
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Member of Congress 

I~ 
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Sue Myrick 
Member of Congress 

71~Aiu-. 
DevmNunes/ 
Member of Congress 

_.///:; ~ 
I£1L~ 
Pete Olson 
Member of Congress 

Steven Palazzo 
Member of Congress 

Member of Congress 

<;;(~ 
Member of Congress 

Q~.f~ 
David Price 
Member of Congress 

~.~ 
M~ber of Congress 

Bill Owens 
Member of Congress 

Ron Paul 
Member of Congress 

Tom Petri 
Member of Congress 

/f:u .f_IJ,~. 
Todd Platts 
Member of Congress 
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Member of-Congress 
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~ 
Member of Congress 

Member of Congress 
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Member of Congress 

Phil Roe 
Member of Congress 

Dana Rohrabacher 
Member of Congress 

~~ ~~~ 
Member of Congress 

Dennis Ross 
Member of Congress 

~.-tZ Arc......____ 
Ed Royce 
Member of Congress 

10 



aLk 
Austin Scott 
Member of Congress 
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Tim Scott 
Member of Congress 

~ 
Member of Congress 
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Bill Shuster 
Member of Congress 
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Member of Congress 

ennie Thompson 
Member of Congress 
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ember of Congress 

Mike Simpson 
Member of Congress 
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Glenn Thompson 
Member of Congress 
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Member of Congress 
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Chellie Pingree 
Member of Congress 
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Member of Congress 
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Rob Woodall 
Member of Congress 
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Howard Coble 
Member of Congress 
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Duncan Hunter 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Louie Gohmert 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Gohmert: 

JAN 3 1 2013 
OFFICE OF 

AIR AND RADIATION 

Thank you for your letter dated August 1, 2012, co-signed by 152 of your colleagues to U.S. 
Environmental Protection Agency Administrator Lisa P. Jackson, regarding a waiver of volume 
requirements under the Renewable Fuels Standard (RFS) program. The Administrator asked me to 
respond on her be hal f. 

Governors from several states and a number of organizations cited the drought conditions affecting 
much of the country in their request for a waiver of the national volume requirements for the RFS 
pursuant to the Clean Air Act. After extensive analysis, review of thousands of comments, and 
consultation with the Department of Agriculture (USDA) and the Department of Energy (DOE), the 
EPA denied the requests for a waiver in a decision published in the Federal Register on November 27, 
2012. 

The EPA recognizes that last year's drought has created significant hardships in many sectors ofthe 
economy, particularly for livestock producers. However, the agency's extensive analysis makes clear 
that Congressional requirements for a waiver have not been met and that waiving the RFS would have 
little, if any, impact on ethanol demand or energy prices over the time period analyzed. 

The Federal Register notice contains a detailed description of the analysis the EPA conducted in 
conjunction with DOE and USDA, along with a discussion of relevant comments we received through 
our public comment process. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Patricia Haman in EPA's Office of Congressional and Intergovernmental Relations at (202) 564-2806. 

Sincerely, 

Gina McCarthy 
Assistant Administrator 

Internet Address (URL) • http://www.epa.gov 
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Jllasqington, llQt 20515 

The Honorable Lisa Jackson 
Administrator 

November 21, 2012 

U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Dear Administrator Jackson, 

We are concerned about the Envirorunental Protection Agency's (EPA) proposed rule to 
reduce National Ambient Air Quality Standards (NAAQS) for fine particulate matter (PM2.s). 
This proposed rule would impact our states and local communities by imposing burdensome new 
restrictions on economic growth --just at the time these areas are struggling to attract much 
needed new jobs. The Agency is proceeding in an expedited fashion despite stakeholder 
comments stating that these regulations will impose an undue burden and despite telling a federal 
court last May that the Agency would need until August 2013 to review those comments and 
finalize the PM2 s rule. 

EPA's proposal to lower PM2.5 NAAQS comes as counties and states are showing 
tremendous success in implementing the current standards. According to EPA's ovln analysis, 
PM2 5 emissions have been cut in half over the last ten years, dropping by 1.1 million tons per 
year. Air quality is also improving as average PM2s concentrations have been reduced by 27% 
over that same period. While certain states continue their work to attain the current standards, 
they all share the achievement of cleaner air. EPA's proposal to further reduce PM2 s NAAQS 
unfairly moves the goalposts in mid-game, and puts many communities at risk of being 
stigmatized as non-attainment. 

Reducing PM2.s NAAQS from the current 15 J.l.g/m3 to EPA's proposed range of 13 to 12 
j.lg/m3 will have wide-ranging impact across the country. EPA data indicates nwnerous counties 
meeting the current standard will fail this new more stringent range. Far more counties face non
attainment should EPA select 11 j.lglm3

, an outcome for which Agency accepted comments. 
When accounting for EPA designation and implementation policies, the proposed rule puts 
hundreds of counties at risk of non-attainment. 

Counties designated as non-attainment areas face immediate, substantial, and long-lasting 
economic consequences. Existing facilities are often required to install new, expensive controls. 
Local infrastructure is impacted as federal funds for transportation projects are withheld unless 
those projects can be shown not to increase PM2.5 emissions. New businesses seeking to build or 
upgrade operations must install the most effective PM2.5 emissions controls, without 
consideration of cost, and are subject to enhanced EPA oversight. In addition, businesses must 
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offset new PM2.s emissions by paying for emissions reductions at existing facilities. In the 
absence of affordable offsets, new projects cannot proceed. 

Moreover, restrictions do not end once non-attainment areas achieve the PM2 s NAAQS. 
Instead, these counties must petition EPA to be redesignated to attainment by submitting a 
complex maintenance plan listing numerous mandatory and long-lasting measures. The sum of 
all these non-attainment regulatory burdens is lost business investment in local communities, 
reducing tax revenues supporting local schools as well as first responders and effectively 
hamstringing any efforts to overcome present fiscal hardships. 

In light of the substantial economic impact involved, and in keeping with President 
Obama's Executive Order 13563, we believe that the Agency should not force stringent new 
NAAQS too quickly. Doing so will hurt counties and states- many still implementing the 
current PM2.s NAAQS - struggling to move out of challenging economic conditions. Rather, 
EPA should maintain the current standards, and work with communities to continue the long
term trend of PM2.s emissions reductions. 

Sincerely, 

~·< 
~ 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Louie Gohrnert 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Gohmert: 

FEB 1 4 2013 

OFFICE OF 
AIR AND RADIATION 

Thank you for your letter ofNovember 21,2012, co-signed by 46 of your colleagues, to U.S. 
Environmental Protection Agency Administrator Lisa P. Jackson, regarding the agency's review of the 
National Ambient Air Quality Standards (NAAQS) for particulate matter. The Administrator asked me 
to respond on her behalf. 

On December 14, 2012, the EPA took important steps to protect the health of Americans from fine 
particle pollution by strengthening the primary annual standard for fine particles (PM2.s) to 12.0 
micrograms per cubic meter (~Jg/m3) and retaining the 24-hour fine particle standard of 35 j..tg/m3

• The 
agency also retained the existing standards for coarse particle pollution (PM 10). The strengthened annual 
PM2.s standard will provide increased public health protection from a range of serious adverse impacts, 
including premature death and harmful effects on the cardiovascular system, and decrease hospital 
admissions and emergency department visits for heart attacks; strokes and asthma attacks. 

Importantly, emissions reductions from EPA, state and local rules already on the books will help 99 
percent of counties with monitors meet the revised PM2.5 standards without additional emissions 
reductions. These rules include clean diesel rules for vehicles and fuels, and rules to reduce pollution 
from power plants, locomotives and marine vessels, among others. The EPA estimates that meeting the 
new fine particle standard will provide health benefits worth an estimated $4 billion to $9.1 billion per 
year in 2020- a return of $12 to $171 for every dollar invested in pollution reduction. 

Your comments and recommendations on the proposed rule were included· in the public docket for this 
rulemaking and were considered, along with other public comments on the proposal, in the final 
decision-making process. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Cheryl Mackay in the EPA's Office of Congressional and Intergovernmental Relations at (202) 564-
2023. 

arthy 
Assistant Administrator 

Internet Address (URL) • ht1p //www.epa gov 
Recycled/Recyclable • Pnnted w1th Vegetable Oil Based Inks on 100% Postconsumer. Process Chlonne Free Recycled Paper 
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Qtnngress nf tqe Nniteb ~tales 
llt!ta.aqington, :m<tr 20515 

The Honorable Lisa Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave. NW 
Washington, DC 20460 

Dear Administrator Jackson, 

July 27, 2011 

We are writing you to express our concerns with the implementation of the Oil Spill Prevention, 
Control and Countermeasure (SPCC) rule for farmers and ranchers. 

As you know, the SPCC regulations would apply to any facility with an above-ground oil storage 
capacity of at least 1,320 gallons in containers holding more than 55 gallons. We are concerned 
with current circumstances that we feel are not conducive to effective compliance, or achieving 
the goal of SPCC regulations. 

In order to comply with these guidelines, many farmers and ranchers will need to undertake 
expensive improvements in infrastructure and must hire engineers to meet specific criteria. At 
this time, most agriculture producers are hard-pressed to procure the services of Professional 
Engineers (PEs). Many producers have reported that they are unable to find PEs willing to work 
on farms. Additionally, some states do not have a single qualified PE registered to provide SPCC 
consultation. The scarce availability of engineers calls into question the viability of achieving the 
goal of full compliance by November 2011. 

As you have travelled to farms and rural communities in the Mid-south and Midwest, you have 
seen first-hand the hardship facing farmers due to the devastation wrought by floods and severe 
weather. Farmers and ranchers are dealing with crop losses to the tune of billions of dollars and 
have been working around-the-clock to clean up the damage and preserve what little crops they 
have left. At this time, it is simply not within the means of many farmers to deal with losses 
while allocating time and money towards complying with SPCC regulations. 

Recently, the EPA and the U.S. Army Corps of Engineers released draft guidance that drastically 
expands the agencies' authority in terms of the waters and wetlands considered "adjacent" to 
jurisdictional "waters of the Unites States" under the Clean Water Act. Many farmers and 
ranchers are worried that this guidance will force compliance with the SPCC, without the 
necessary time to do so. We believe that producers want to be in compliance, but the delay of 
assistance documentation has severely constrained their ability to make the necessary 
preparations. 
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In addition, the EPA has yet to provide clarification regarding who is responsible for maintaining 
the plan, as many farms are operated by those who do not own the land. Many farmers and 
ranchers are also unsure of how the EPA will enforce the rule. 

Before moving forward, we ask that you ensure a process free of confusion and overly 
burdensome rules that might disincentivize SPCC compliance. By nature of occupation, family 
farmers are already careful stewards of land and water. No one has more at stake than those who 
work on the ground from which they derive their livelihood. We respectfully request that you re
consider the SPCC implementation deadline, continue to dialogue with the agriculture 
community and its stakeholders, and ensure that the rule is not overly burdensome or confusing. 
We believe this would help avoid unintended consequences. We appreciate your attention to this 
important matter. 

Member of Congress 

Steve Womack 
Member of Congress /----·- --.. 

I 

Scott DesJarlais 
Member of Congress 

~. 
Mike Conaway 
Member of Congress 

Sincerely, 

-
Member of Congress 

~e~P&=o 
Member of Congress 

Brett Guthrie 
Member of Congress 



Diane Black 
Member of Congress 

Phil Roe 
Member of Congress 

eming 
Member of Congress 

' 

!&~ 
Member of Congress 

Member of Congress 

~ B hm!alter Jones 
Member of Congress 

Terri ewell 
Member of Congress 

pencer Bachus 
Member of Congress 

b /A. k=~,,~---
.. Cory Gardner 

Member of Congress 

Louie Gohmert 
Member of Congress 



Steve Austria 
Member of Congress 

Mo Bh>oks 
Member of Congress 

Candice Miller 
Member of Congress 

Ot . 
Charles Fleischmann 
Member of Congress 

Mike Mcintyre 
Member of Congress 

Todd Akin 
Member of Congress 

Bill Flores 
Member of Congress 



~ ~. f.atmwAr-
Renee Ellmers 
Member of Congress 

Paul Gosar 
Member of Congress 

Jim Cos a 
Member of Congress 

Larry 
Member f Congress 

Richard Hanna 
Member of Congress 

Timothy Johnson 
Member of Congress 

Austin Scott 
Member of Congress 

~kb~ 
Member of Congress 

~G'~--
Member of Congress 

Lamar Smith 
Member of Congress 

__ v~f_~ 
Leonard Boswell 

Member of Congress 



Robert Latta 
Member of Congr 

c;::::: -

~~J 
Alan Nunnelee 
Member of Congress 

Sam Graves 
Member of Congress 

Pete Olson 
Member of Congress 

Jo Ann Emerson 
Member of Congress 

Jo Bonner 
Member of Congress 

James Lankford 
Member of Congress 

Mac Thornberry 
Member of Congress 



ike Simpson 
Member of Congress 

iS.JLilL~ 
Bill Johnson / 
Member of Congress 

Marlin Stutzman 
Member of Congress 

Lynn Westmoreland 
Member of Congress 

Reid Ribble 
ember of Congress 

Ted Poe 
Member of Congress 



Member of Congress 

Tom Cole 
Member of Congress 

Member of Congress 

bb~-
Member of Congress 

Je~ 
Member of Congress 

Billy Long 
Member of Congress 

Tim Griffin 
Member of Congress 

Mike Ross 
Member of Congress 

Member of Congress 



MarthaRoby 
Member of Congress 

~ 
Adrian Smith 
Member of Congress 

2!?q~£~.u 
Blake Farenthold 
Member of Congress 

Devin Nunes 
Member of Congress 

/~ 

Todd Rokita 
Member of Congress 

~~ ) =---r ~ngrey 
Member o ongress 

Doc Hastings 
Member of Congress 

Scott Garrett 
Member of Congress 

Thomas Petri 
Member of Congress 

1 Howard Coble 
Member of Congress 



e Terry 
ember of Congress 

dveiJ-~ 
Joe Barton 
Member of Congress 

Dan Boren 
Member of Congress 

4~.r--
Dan Burton 

Member of Congress 

dy Forbes 
Member of Congress 

Bill Owens 
' Member of Congress 

Member of Congress 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Louie Gohmert 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Gohmert: 

OCT 1 2 2011 

OFFICE OF 
SOLID WASTE AND 

EMERGENCY RESPONSE 

Thank you for your letter of July 27, 2011, to the U.S. Environmental Protection Agency regarding the 
Spill Prevention, Control and Countermeasure (SPCC) rule. In your letter, you cited concerns with the 
implementation timeline for the SPCC rule for farmers and indicated that farmers need additional time 
to comply with the rule revisions. I understand your concerns and I appreciate the opportunity to share 
important information about assistance for the agricultural community. 

By way ofbackground, the SPCC rule has been in effect since 1974. The EPA revised the SPCC rule in 
2002 and further tailored, streamlined and simplified the SPCC requirements in 2006, 2008 and 2009. 
During this time, the EPA extended the SPCC compliance date seven times to provide additional time 
for facility owner/operators to understand the amendments and to revise their Plans to be in compliance 
with the rule. The amendments applicable to farms, among other facilities, provided an exemption for 
pesticide application equipment and related mix containers, and clarification that farm nurse tanks are 
considered mobile refuelers subject to general secondary containment like airport and other mobile 
refuelers. In addition, the agency modified the definition of facility in the SPCC regulations, such that 
adjacent or non-adjacent parcels, either leased or owned by a person, including farmers, may be 
considered separate facilities for SPCC purposes. This is relevant because containers on separate parcels 
(that the farmer identifies as separate facilities based on how they are operated) do not need to be added 
together in determining whether they are subject to the SPCC requirements. Thus, if a farmer stores 
I ,320 US gallons of oil or less in aboveground containers or 42,000 US gallons or less in completely 
buried containers on separate parcels, they would not be subject to the SPCC requirements. (In 
determining which containers to consider in calculating the quantity of oil stored, the farmer only needs 
to count containers of oil that have a storage capacity of 55 US gallons and above.) 

Your letter expresses concern about a lack of Professional Engineers (PE) available to certify SPCC 
Plans. However, most farmers do not need aPE to comply with the SPCC requirements. When the 
SPCC rule was originally promulgated in I 973, it required that every SPCC Plan be PE certified. 
However, the EPA amended the SPCC rule in 2006, and again in 2008, to create options to allow 
qualified facilities (i.e. those with aboveground oil storage capacities of 10,000 gallons or less and clean 
spill histories) to self-certify their Plans (no .PE required) and, in some cases, complete a template that 
serves as the SPCC Plan for the facility. The SPCC rule requires that the owner or operator of the 
facility (in this case, a farm) prepare and implement an SPCC Plan. The Plan must be maintained at the 
location of the farm that is normally attended at least four hours per day. The EPA updated the Frequent 
Questions on the SPCC Agriculture webpage to include this clarification. 

Internet Address (URL) • http://www.epa.gov 
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Additionally, during development of the SPCC amendments EPA and the U.S. Department of 
Agriculture (USDA) gathered information that indicated that approximately 95 percent of farms covered 
by the SPCC requirements are likely to qualify to self-certify their Plan-that is, no PE certification. 
Farmers that require the use of a PE and have difficulty finding one before the compliance date may 
contact the EPA Regional Administrator for the region in which they are located and request a time 
extension to amend and prepare an SPCC Plan. 

EPA understands the issues raised by the farm community and is currently evaluating the best approach 
to resolve the identified issues. We are working hard to explore viable options tor addressing the 
concerns you have raised. At a minimum, as noted above, those farmers who cannot meet the November 
10, 2011, compliance date may request an extension as provided for specifically under 40 CFR 112.3 (t), 
which states: 

" Extension of time: The Regional Administrator may authorize an extension of time for the 
preparation and full implementation of a Plan, or any amendment of a Plan thereto, beyond the 
time permitted for the preparation, implementation, or amendment of a Plan under this part, 
when he finds that the owner or operator of a facility subject to the section, cannot fully comply 
with the requirements as a result of either nonavailability of qualified personnel, or delays in 
construction or equipment delivery beyond the control and without the fault of such owner or 
operator or his agents or employees .... " 

Among the options we are exploring is an appropriate and expeditious process by which such an 
extension could be of value in addressing the legitimate concerns raised on behalf of agricultural 
producers. 

The Frequent Questions on the EPA's SPCC for Agriculture webpage reflect this information to ensure 
that farmers are aware that an extension is possible and to describe the process to request such an 
extension. The address for that website is http://www.epa.govlemergencies/contentlspcclspcc_ag.htm. 
We will continue to explore opportunities that would trigger approval of such exemption requests and 
will investigate mechanisms to help farmers request an extension. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Raquel Snyder, in EPA's Office of Congressional and Intergovernmental Relations, at (202) 564-9586. 
We also welcome your suggestions for additional outreach and compliance assistance approaches. 

Sincerely, 

~~ 
Mathy qtanislaus 
Assistant Administrator 
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tliual,inuton, DQt 20515 

The Honorable Lisn P. JHckscm 
Administrator 
U.S. Euvi ronmcntat Protection Agency 
1200 Pennsylvania A venue, NW 
Washinr,lon D.C., 20460 

Dear Adminis11111or Jack.·mn: 

JLJne 1 J, 20 II 

For almost two decades, the EPA hns required penn1t applicmtL~ to conduct whole effluent 
lo.xiciiy (WET) tests and has required that pennils issued in accnrdancc with the Ntttional 
Pollutant Di~dmrgc Elimination System (NPJJ.ES) comply with Title 40 Code of' Fl'dcral 
Regulations Part I 22.44(tl) with respect to WET. There has been no change in this regulation. 
However, RP A R~gion 6 has reccnlly made significant changes in its requirements with respect 
to how tbe WET program is implemented pursuant to lhis rcgulntion. The chnngcs ftrc a 
requirement to include a sublethal WET pel'mtt limit hased on the results nl' !iUhlcthal WET tests 
and a requirement to do studies to identify the cause of H1ilures und c.;orreetive progrmHS whcu 
only suhlethal erle<:ts arc present. 

While we l1!ldcrstand, and share, EPA·~ gonl orprol~;cting our waterway~ from instream to:dcity 
caused by J>ollutnnt discharges, we arc concerned thut !he costs and rt!gulalnry burdtm of 
implcn1cnti11g EPA's policy with a·cgard to sublethal WET test failures is not juslilied given lhe 
apparehl lnck or environmental henclits lmscd on the fotlowing: 

a lmplcrncnting. this policy could cost 'l'cxns conununitics iu excess of$20 million pt'r 
year. 

e EPA's own studies indicate thnl there is no tlemonslntted torrL'IntitHI hctwccn Sllhkthal 
WET testing in the tabomtory and actual instream impact~. 

• Toxicity i'nvcstigations attempting to identify the causes of test l~lilurt:s \.Vhen only 

sublethal effects m·c p1·cscnt can cost hundreds of thousands to millions of dollars, and to 

the limited extent that such snJdics have been attempted; they have typically heen 
uusucccssful in identifying, and eliminating the cm1scs of sublethal \V.ET test fail lift:$. 

• Sublethal WET permit limit~; subjecl a penni( applicant (o pn!enlial cnfim:cme11l hy state 

agencies, EPA und to tbird·party citizen suit linbili!y I'm tesl l'nilmes thai may simply he 
the result of the statistical errol' rate of the test. 
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Given that the regulatory burden impol>ed in meeting a sublethal WET limit can be substnntittl, 
we urge you to revisit this EPA policy and work with representatives ofthc regulated conununlty 
and the Texas Commission on Environmental Quality to rctinc the policy in a manner that meets 
the requirements of the lcdcral Clean Water Acl hut provides more llcxihility to the Stale m)d 
lakc.s into t:onsidcralion lhe tmvironmental signili~;um:e <Jnd the technlcul l:hulhmges posed hy 
suhlethCII WF.T pennitlimit.s. 

Possible approaches include the following: 

• Suspend lhe imposition (JI.' :mblelhal WET limits until additional studies are conducted 
lhal dearly demonstmle n t:On-elnlion between sublethul test results and instremn 
subl~tha I toxicity 

• Only impose u ::;uhlethul WF.T limil afie~· u pe1mit applicant hus c.:onducled a suc~;essfttl 
study to itlentily the cause ot: <tnu con-eclive measures to eliminate, test 14ilures. 

It is our understaudi.ug tbat TCEQ is supportive of alternatives such as these. ln addition, there 
may be other approaches that reflect the unique challenges of sublethal WET testing while 
providing adequate protection aMinsl iustrcmn sublcthnlto.xicity. 

We see !his not as u request to lessen the regulatory commitmeilt to clean water, but rather un 
· opportllnity to refocus our public entities' limited resources in a manner that will most 

effectively protect water quality. In this chaJicnging economic time of budget cuts and 
identification of cost-saving oppmtunitics, we seck your help in ensuring that tax-payer and mtt:
paycr ('untied scienti fie invt::stigalinns und l:apilal inveslmtmts go to measures lhal dearly re.suh 
in wuler quality protection and enhancement. 

lh.."'nk you for your attention to this matter. 



Rep. Louie Goluner! (TX -0 I) 

~~s::t-7 
Rep. Pete Sessions (TX-32) 

~~ • .:>.. 
Rep. Sam Johnson (TX -OJ) 

·-~ ..... --
Rep. Tec.I Poe (fX-02) 

fUI11'r.l 
Rep. Michael T. McCuul (i'X-10) 

~~ 
~Granger (TX -12) 

~+~ 
Rep. Ri II Flores (TX-17) 



UNITED STATES I;NVIRONMENTAL PROTECTION AGENCY 
REGIONS 

The Honorable Louie Gohmert 
House of Representatives 
Washington, D.C. 20515 

Dear Congressman Gohmert: 

1445 ROSS AVENUE, SUITE 1200 
DALLAS TX 75202-2733 

JUL 1 3 2011 

. Thank you for your letter dated May 6, 2011, to the U.S. Environmental Protection Agency (EPA) 
Administrator Lisa P. Jackson regarding sublethal whole effluent toxicity (WET) limits and requirements 
in wastewater permits issued under the National Pollutant Discharge Elimination System (NPDES) 
program of the federal Clean Water Act (CWA). Your letter was forwarded to me for response because 
Texas is within the jurisdiction of Region 6. 

We appreciate your interest in this issue and we welcome the opportunity to address the concerns you 
have raised. For more than six years, the EPA has been meeting with, and providing training to, 
representatives of the Texas Commission on Environmental Quality (TCEQ), Texas municipalities, 
industries and environmen~~l groups on the issue of WET permit limits based on chronic sublethal 
toxicity effects to aquatic organisms. Unfortunately, the TCEQ had not satisfactorily implemented this 
portion of the CWA, and the result had been excess pollution into Texas waterways. 

Your letter suggests that implementing sublethal WET requirements could cost Texas communities in 
excess of $20 million per year. The EPA cannot verify the validity of the cost estimate, but we can share 
with you that across the nation, over 40 states and one territory have successfully incorporated sublethal 
WET limits into their programs, including states with large industrial economies, including California, 
Florida, and North Carolina. Through our experience, we have found that typical implementation costs are 
substantially lower than the figure in your letter suggests. 

Your letter indicates that you have "significant concerns that the regulatory burden imposed by sublethal 
WET limits based on sublethal test results will do little more than expose permittees to significant 
expenses and liability without any related enhancement to water quality protection." The EPA 
acknowledges your concern about the "regulatory burden"· of sublethal WET limits, but notes that such 
limits are mandated by the CW A and the EPA's implementing regulations in order to meet Texas water 
quality standards. The CWA section 301(b)(1)(C) requires that permits include "any more stringent 
limitation ... necessary to meet water quality standards." See also 40 C.F.R. 122.44(d)(1) (same): Texas 
water quality standards, in turn, contain narrative criteria that specifically require protection against 
sublethal toxicity.7 Accordingly, where a discharger has the reasonable potential to cause or contribute to 

7 The following information is from the currently applicable Texas water quality standards. The Texas water quality standards 
provide protection against chronic total toxicity, which is defined in the standards to include both lethal and sublethal effects. 
Specifically, $e standards provide that "[c)hronic total toxicity, as determined from biomonitoring of eftluent samples at 
appropriate dilutions, must be sufficiently controlled to preclude chronic toxicity in all water in the state with an existing or 
designated aquatic life use .... " 30 Texas Administrative Code (TAC) 307.6(e)(l) (2010). See also TAC 307.6(b)(2) (2000) 
("Water in the state with designated or existing aquatic life uses shall not be chronically toxic to aquatic life ... "). The standards 
specifically defme chronic toxicity as: "sub-lethal effects, such as growth impairment and reduced reproductive success, but it 
may also produce lethality." 30 TAC 307.3(a)(11) (2010). 

Internet Address (URI.) • http://www.epagov/region6 
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an instream excursion above this narrative criterion, permits must include limits as stringent as necessary 
to protect against sublethal toxicity, as required by state standards. 

Second, your letter asserts that "EPA's own studies indicate that there is no demonstrated correlation 
between sublethal WET testing in the laboratory and actual instream impacts." This argument- that there 
is no reliable correlation between sublethal WET testing and instream toxicity- has been specifically 
addressed and rejected by the D.C. Circuit Court of Appeals. See Edison Electric Jnst. v. EPA, 391 F.3d 
1267 (D.C. Cir. 2004). In that case, industry petitioners had made similar arguments regarding the lack of 
correlation between laboratory toxicity and instream impacts, particularly at lower levels of toxicity, but 
the D.C. Circuit Court found that the EPA had successfully demonstrated such correlation with regard to 
chronic toxicity. Specifically, the Edison Electric lnst. court upheld the WET test methods in full, holding 
that "[b ]efore implementing a test method, the EPA must establish that the measured characteristic bears a 
rational relationship to real-world conditions; the available studies reasonably support such a conclusion 
with regard to chronic toxicity." Edison Electric Inst. at 1274. We are confident in the scientific basis of 
improving water quality through implementing effluent toxicity testing and limits. 

Third, your letter indicates that "[t]oxicity investigations attempting to identify the causes of test failures 
when only sublethal effects are present are costly and have typically been unsuccessful in identifying and 
eliminating the causes of sublethal WET test failures." The EPA disagrees with this statement and is 
aware of multiple successful sublethal-only toxicity studies conducted in Region 6 within the last two 
years. Those studies, completed by laboratories in Region 6 for Texas permittees, successfully identified 
the sources of sublethal toxicity. Many of the EPA WET methods are being used by industrial and 
municipal permittees nationally to successfully identify and eliminate the causes of chronic sublethal 
WET test failures.2 Many states have been effectively implementing sublethal toxicity study requirements 
and limits, and reducing the toxic effects of undifferentiated waste streams ori receiving waters. The low
and declining- rate of noncompliance with those toxicity limits indicates that the cause oflethal and 
sublethal toxicity can in fact be identified and controlled. This program has developed a national track 
record for identifying and then reducing the toxicity of discharges into the waters of the U.S. 

Finally, your letter indicates that "[s]ublethal WET permit limits subject a permittee to potential 
enforcement action for test failures that may simply be the result of the statistical error rate of the test." 
The EPA respectfully disagrees that sublethal WET test failures would simply be the result of statistical 
error. As discussed above, the D.C. Circuit Court specifically upheld the EPA's WET test methods for 
sublethal toxicity, finding that the EPA had successfully demonstrated the correlation between laboratory 
toxicity and instream impacts. See Edison Electric Institute, et al, v. EPA, 391 F. 3d 1267 (D.C. Cir. 
2004). In supporting this conclusion, the court pointed to the EPA's Technical Support Document for 
Water Quality Based Taxies Control (March 1991), which had found that the likelihood that the data may 
be explained by randomness, rather than actual corr~lation, to be only 0.1 percent. In other words, there is 
a strong likelihood that data indicating laboratory toxicity is correlated to instream impacts and cannot be 
explained away by statistical error. F:urthermore, the EPA does not recommend initial response to a single 
exceedance of a WET limit, causing no known harm, be a formal enforcement action with a civil penalty. 
See National Policy Regarding Whole Effluent Toxicity Enforcement, Memorandum from Robert Van 
Heuvelen (Director, Office ofRegulatory Enforcement, EPA) and Michael Cook (Office ofWastewater 
Management, EPA) (August 14, 1995). In addition, the U.S. Supreme Court has found that citizens cannot 
bring suit against permittees on the basis of a single past violation of a permit limit, where such violation 
is not part of continuous or intermittent violations reasonably likely to occur in the future. See Gwaltney 

2 Toxicity Identification Evaluation: Characterization of Chronically Toxic Effluents, Phase L Marine Toxicity Identification 
(TIE) Guidance Document, Phase I, and Methods for Aquatic Toxicity Identification Evaluations: Phase I Toxicity 
Characterization Procedures, Second Edition 



of Smithfield v. Chesapeake Bay Foundation, 484 U.S. 49 (1987). Any violation of a WET limit is of 
concern and should receive immediate, professional review. However,·a single violation does not 
necessarily require that a formal enforcement action be taken. The enforcement authority has discretion 
on selecting an appropriate response. 

As an alternative to including sublethal WET limits in permits, you suggest suspending the imposition of 
sublethal WET limits until additional studies are conducted that demonstrate a correlation between 
sublethal test results and instream sublethal toxicity. These studies already exist, and, as discussed above, 
the D.C. Circuit Court in the Edison Electric case has found that the EPA has already demonstrated this 
correlation. One such study includes Mr. James D. Home's paper titled Sublethal Toxicity Identification
Texas Case Studies (Presented at the Society of Environmental Toxicology and Chemistry [SETAC] 31st 
Ammal Meeting in North America 2010, abstract available at Home, James D. Sublethal Toxicity 
Identification- Texas Case Studies[Abst RP104], Abstract book SETAC North America 31st Annual 
Meeting, held at the Oregon Convention Center, Portland, Oregon, USA., 07- 11 November 2010, 
page 404). 

Another alternative you suggest is to impose a sublethal WET limit only after a permittee has conducted a 
successful Toxicity Reduction Evaluation. However, this would not be consistent with the regulation at 40 
CFR 122.44(d)(l)(v), which requires that where a discharge has the reasonable potential to cause or 
contribute to an instream excursion above a narrative criterion within the applicable state water quality 
standards, ''the permit must contain efjluentlimits for whole ~ffluent toxicity" (emphasis added). 

Clean water is the most essential component of healthy Texas ecosystems, wildlife, and the state's 
economy. The EPA is committed to working constructively with the TCEQ and permit holders to 
implement all CW A requirements as quickly as possible, and when necessary, to provide technical 
assistance or funding through federal programs. However, neither inaction nor additional delay- on top 
of the six years already committed by the agency to resolve WET issues with the state- are viable 
solutions. The EPA's approach has been successfully implemented by states all over the country, is 
grounded in sound science, and has been upheld by the federal courts. Fishermen, hunters, and all Texans 
deserve the agency's and the state's focused attention on bringing this matter to closure. 

If you have any further questions, please contact me at (214) 665-2100, or your staff may contact 
Ms. Cynthia Fanning at (214) 665-2142. 

Sincerely yours, 

()!Armendariz 

Identical letters sent to: 
Please see page 4 
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The Honorable John Comyn 
United States Senate 

The Honorable John R. Carter 
United States House of Representatives 

The Honorable Silvestre Reyes 
United States House ofRepresentatives 

The Honorable Henry Cuellar 
United States House of Representatives 

The Honorable Mike Conaway 
United States House of Representatives 

The Honorable Pete Olson 
United States House ofRepresentatives 

The Honorable John Culberson 
United States House of Representatives 

The Honorable Lamar Smith 
United States House of Representatives 

The Honorable Kenny Marchant 
United States House of Representatives 

The Honorable Pete Sessions 
United States House of Representatives 

The Honorable Ralph M. Hall 
United States House of Representatives 

The Honorable Kevin Brady 
United States House ofRepresentatives 

/ 
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The Honorable Kay Bailey Hutchison 
United States Senate 

The Honorable Joe Barton 
United States House ofRepresentatives 

The Honorable Ted Poe 
United States House of Representatives 

The Honorable Jeb Hensarling 
United States House of Representatives 

The Honorable Michael T. McCaul 
United States House of Representatives 

The Honorable Randy Neugebauer 
United States House of Representatives 

The Honorable Kay Granger 
United States House of Representatives 

The Honorable MacThomberry 
United States House of Representatives 

The Honorable Blake Farenthold 
United States House of Representatives 

The Honorable Fransisco "Quico" Canseco 
United States House ofRepresentatives 

The Honorable Bill Flores 
United States House of Representatives 

The Honorable Sam Johnson 
United States House of Representatives 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Louie Gohmert 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Gohmert: 

JUN 3 0 2009 

OFFICE OF 
PREVENTION, PESTICIDES AND 

TOXIC SUBSTANCES 

In June, the U.S. Environmental Protection Agency (EPA) will announce the winners of 
the 2009 Presidential Green Chemistry Challenge Awards. We are pleased to inform you that 
one of your constituents, Cook Composites & Polymers, located in Marshall, Texas, will receive 
an award. The Presidential Green Chemistry Challenge Program is a voluntary partnership 
between EPA and the chemical industry and broader scientific community. The annual awards 
recognize outstanding innovations in green chemistry that are scientifically, environmentally, 
and economically beneficial. The results of this national competition are impressive; since 1996, 
the 72 award-winning technologies have eliminated the use and generation of hundreds of 
millions of pounds oftoxic substances, while saving energy and lowering costs. Details are 
available on the program's website at www.epa.gov/greenchemistry. 

This year, Cook Composites & Polymers has won the Designing Greener Chemicals 
Award, in conjunction with Procter & Gamble Company, for novel oil-based (alkyd) paints that 
use biobased oils. We and the attendees from Cook Composites & Polymers would be honored 
if you or your staff could attend the awards ceremony. I will present the 2009 Presidential Green 
Chemistry Challenge Awards to Cook Composites & Polymers and five other recipients at our 
ceremony at the Carnegie Institution for Sciences, 1530 P St., NW, Washington, D.C. on 
Monday, June 22, 2009, at 5:30p.m. The ceremony will last approximately one hour. I expect 
to be joined by representatives of the White House, the American Chemical Society, and other 
Federal agencies. 

Ifi can be of further assistance, please let me know, or your staff may contact 
Christina Moody in EPA's Office ofCongressional and Intergovernmental Relations at (202) 
564-0260. 

Jam J. Jones 
Acting Assistant Administrator 

Internet Address (URL) • http://www.epa.gov 
Rec:ycled/Rec:yclable • Printed wtth Vegetable 011 BliNd Inks on Recycled Paper (Minimum 50% Postconsumer content) 
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The Honorable Lisa P. Jackson 
Administrator 

U.S. Environmental Protection Agency 
Ariel Rios Building 

1200 Pennsylvania A venue, NW 
Washington, DC 20460 

Administrator Jackson: 

April27, 2012 

We are writing today in regard to the comments Region VI Administrator AI Armendariz made regarding his 
philosophy of enforcement. Specifically, Mr. Armendariz said: 

It was kind of like how the Romans used to, you know, conquer villages in the 
Mediterranean. They'd go into a little Turkish town somewhere, they'd find the first five 
guys they saw and they'd crucifY them. Then, you know, that town was really easy to 
manage for the next few years. 

And so you make examples out of people who are in this case not complying with the law. 
Find people who are not complying with the law and you hit them as hard as you can and 
make examples out of them. It's a deterrent thing. 

I hope that you will agree with us that these comments are beyond the pale. The EPA is not a conquering 
army, it does not wield dictatorial power, and it certainly was not granted the authority to crucifY anyone
metaphorically or not. 

We find it hard to believe that any of those facts need clarification, but these comments suggest otherwise. 

Mr. Armendariz's statements betray a vindictive culture that is driven by ideology more than it is by science. 
It is no secret in Texas, the heart of America's oil and gas industry, that the EPA has become a petty, 
arbitrary, and demagogic organization. It is a sad fall for an institution charged with safeguarding the public. 

As director of Region VI, Mr. Armendariz has shown little restraint on putting his "crucifixion strategy" into 
action. Time and time again, Mr. Armendariz has rushed to publicly proclaim what horrible sin a company 

has committed. With great fanfare he would "crucifY" them in public and hoist them high, for all to see. 
Only later, when the crowds had left, and only the scientists and jurists remained, did he admit that perhaps 
he had been a bit too hasty. 

There is no more striking example ofthis than the charges he leveled against Range Resources in 2010 of 
contaminating two family wells in Parker County, TX. When the Imminent and Substantial Endangerment 
Order was issued, it said the "Agency orders Range Natural Gas Company to stop the contamination of 
Methane and Other Contaminants into drinking water near multiple residences. " Mr. Armendariz went on to 
say, "We believe these were dangerous situations, it was very alarming. We believe we had to act, and act 
quickly to preserve the well-being of the families that live in these homes." 

PAINTED DN RECYCLED PAPER 



He was flat wrong. There was no contamination and his office failed to conduct appropriate or adequate 
science to support his claims. Eighteen months later, his office quietly withdrew its emergency order. 

Mr. Armendariz has not just been content to make examples of oil and gas companies though; he has trained 
his deterrence efforts on state and local government, as well. 

The State of Texas has long had a successful flexible permitting program that the EPA first approved 18 
years ago. Yet, upon stepping into office, Mr. Armendariz decided that the state of Texas needed to be given 
notice, so he invalidated the program and sought to have the EPA act as the permit granter for the state. 
Again, his efforts were in vain. The Courts ruled decisively against his actions, rebuking him by saying: 

... the EPA disapproved the PCP Standard Permit-submitted four and a half years 
earlier-based on its purported nonconformity with three extra-statutory standards that the 
EPA created out ofwhole cloth. Moreover, the EPA did this in the context of a cooperative 
federalism regime that affords sweeping discretion to the states to develop implementation 
plans and assigns to the EPA the narrow task of ensuring that a state plan meets the 

minimum requirements of the Act. 

The Court then ordered the EPA to approve the Texas regulations. 

These are two examples out of dozens where Mr. Armendariz has allowed his personal views to trump the 
laws he is charged with carrying out and the science that is supposed to guide him. It is clear that his deep 
seated biases are hindering his competent management of the office he holds. 

As public servants, the power we exercise is not our own, it is on loan to us from the people we serve, the 
American public. When we use that power in ways that cannot be justified- in Mr. Armendariz's case 
either through science or under the law- we sow distrust and anger among those we serve. 

It is no wonder that the opinions of government is at an all time low- petty bureaucrats like Mr. Armendariz 
brandish their authority like a weapon, taking joy in intimidating the individuals and companies they 
oversee. 

The men and women who work for oil and gas companies are our constituents, our friends, and our 
neighbors. They are not criminals in need of deterrence; they are Americans who care deeply about the 
communities they live and work in. 

Not only do energy companies power America, but they are also building our nascent economic recovery. 
The industry that Mr. Armendariz seeks to deter employs millions of Americans in good, high paying jobs. 
In some of the hardest hit parts of the country, the energy industry is putting Americans back to work. 

Where violations of the law take place and punishment is appropriate, there should be p~nishment. But, no 
American should be subject to the spiteful whims of an Administrator who is so blinded by his ideology that 
had cannot discern the difference between enforcement and crucifixion. 

Given the relationship Mr. Armendariz has cultivated with the citizens of Texas, we believe that the EPA 
and Region VI would be best served if there was a new, less divisive Administrator installed in his place. 
Mr. Armendariz's conduct and statements have so contaminated the well that his continued service in this 
office seems likely to be met with increasing hostility and resistance from the very people he is expected to 
work with and for. 



office seems likely to be met with increasing hostility and resistance from the very people he is expected to 
work with and for. 

We are deeply disappointed in not only the statements of Mr. Armendariz, but also the abrasive, hostile 
posture that his office has struck during his tenure. It is our recommendation that Mr. Armendariz be 
relieved of his position, effective immediately. 

Sincerely, 

~~:----
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MICHAEL C. BURGESS, M.D. 
26TH DISTRICT, TEXAS 

WASHINGTON Qfm: 

1721 LONGWORTH HOUSE OFFICE BUILDING 
WASHINGTON, DC 20515 

(202) 22s-nn 

Q1SifiiCI Qffll&: 

1660 SOUlH STEMMOIIIS STREET 

SuiTE 230 
LEWISVILLE, TX 75067 

(9~2)434-9700 

~ongre~S' of tbe Wntteb ~tate9' 
~OUSt of ~tpttStntatibtS 
'Qima~ington, iDft 20515-4326 

www.housa.gov/burgess 

The Honorable Stephen Johnson 
Administrator 
Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Dear Administrator Johnson: 

June II. 2008 

COMMIITEES. 

TRANSPORTATION AND 
INFRASTRUCTURE 

SUBCOMMITrEES. 
HiGHWAYS, TRANSIT, AND PIPELINES 

ECONOMIC DEVELOPMENT, PUBLIC BUILDINGS, 
AND EMERGENCY MANAGEMENT 

SCIENCE 
SUBCOMMITTEES: 

SPACE AND AERONAUTICS 

ENVIRONMENT, TECHNOLOGY, AND STANDARDS 

HOUSE REPUBLICAN 
POLICY COMMITTEE 

Please accept the attached letter signed by 24 Members of the United States 
House of Representatives representing the people of the state of Texas. 

Please include this letter in the appropriate administrative record. 
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The Honorable Stephen Johnson 
Administrator 

June 11, 2008 

U.S. Environmental Protection Agency 
Washington, D.C. 20460 

Dear Administrator Johnson: 

We are writing to comment on the State of Texas' petition to reduce the volume of 
the renewable fuel standard (RFS) mandate required to be used in motor vehicles and 
other engines. Governor Perry's request to reduce the mandate, citing adverse economiC 
impact in Texas, is consistent with Section 211 (o) of the Clean Air Act as amended by 
the Energy Independence and Security Act of 2007 (EISA). 

Under the EISA, the RFS was expanded to require the blending of 36 billion 
gallons of renewable fuel in the nation's fuel supply by 2022. While we strongly support 
alternative sources of energy to diversify America's energy supplies, we remain deeply 
concerned with recent economic studies and news reports that highlight the unintended 
consequences that certain biofuels may have on global food prices, our environment, and 
the economy of our state. 

In the span of a year, working families have had to tighten their budgets as the 
price of a dozen eggs rose by 35%, a gallon of milk by 23%, and a loaf of bread by 16%. 
Livestock producers and family ranches have endured increasing prices for a bushel of 
com for feed, which can negatively impact segments of the agricultural industry. These 
increased costs are falling on the economy at the same time that skyrocketing energy 
prices are taking a toll on our constituent's pocketbooks. 

While we recognize there are several factors contributing to rising food and feed 
prices, we are concerned with any additional potential impacts certain biofuels may have 
on consumers and our economy as the RFS mandate increases in the years ahead. Our 
nation must do more to advance alternative energy sources, like cellulosic ethanol and 
advanced biofuels from non-food feedstocks, that offer real solutions to the "food versus 
fuel" debate. 

As you know. Section 211 (o) of the Clean Air Act enables the EPA to grant a full 
or partial waiver if implementation of the RFS would severely harm the economy or 
environment of a state, region, or the entire country. 
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We respectfully request EPA to conduct a thorough and complete investigation 
into Governor Perry's request, with consideration of the economic effect that the 
expansion of the renewable fuels standard may have upon the state of Texas. We also 
support the development of alterpatives like cellulosic and advanced biofuels to meet the 
RFS requirements that do not contribute to rising food costs or economic harm concerns. 

~ 1/1 
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Cc: 

The Honorable Michael C. Burgess, M.D. 
The Honorable Joe Barton 
The Honorable Gene Green 
The Honorable Kay Granger 
The Honorable Michael T. McCaul 
The Honorable John Abney Culberson 
The Honorable Ron Paul 
The Honorable Sam Johnson 
The Honorable Kenny Marchant 
The Honorable Pete Sessions 
The Honorable Soloman P. Ortiz 
The Honorable Lamar Smith 
The Honorable John Carter 
The Honorable Michael K. Conaway 
The Honorable Mac Thornberry 
The Honorable Louie Gohmert 
The Honorable AI Green 
The Honorable Charles A. Gonzalez 
The Honorable Jeb Hensarling 
The Honorable Sheila Jackson-Lee 
The Honorable Nick Lampson 
The Honorable Randy Neugebauer 
The Honorable Ralph M. Hall 
The Honorable Ruben Hinojosa 



----------------------

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Louie Gohmert 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Gohmert: 

JUL 1 1 2008 

OFFICE OF 
AIR AND RADIATION 

Thank you for your letter of June 11, 2008, co-signed by 23 of your colleagues, to 
Stephen L. Johnson, Administrator of the U.S. Environmental Protection Agency (EPA). Your 
letter requests that EPA conduct a thorough and complete investigation of the request by 
Governor Perry to waive a portion of the renewable fuels standard (RFS), with consideration of 
the economic effects on the State of Texas. Let me assure you that EPA is conducting such a 
review, utilizing the public notice and comment process required by the Energy Independence 
and Security Act of2007 (EISA). 

EPA received the Governor's waiver request, related to the current RFS requirements, on 
April 25, 2008. A copy of the Federal Register notice announcing receipt of the waiver request 
and soliciting public comment is enclosed. This notice calls for comment on any matter that may 
be relevant to EPA action on the petition, including whether compliance with RFS is causing 
severe harm to the economy ofTexas and to what extent, if any, a waiver approval would change 
demand for ethanol and affect corn and feed prices. Please be assured that we will take your 
concerns into consideration in this matter and will place your letter in the docket for the waiver 
request. 

EPA's Office of Air and Radiation is also considering new and revised RFS 
requirements, as required by EISA. We are working expeditiously on this matter and, as with 
our development of the first RFS program, a key part of this effort is extensive outreach to 
stakeholders from industry, state and local governments, and non-governmental organizations. 
The issues raised in your letter will be discussed and analyzed as part of this rulemaking effort. 

Again, thank you for your letter. If you have further questions please contact me or your 
statT may call Patricia Haman, in EPA's Office of Congressional and Intergovernmental 
Relations, at 202-564-2806. 

Sincerely, 

Enclosure 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 
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On April 11, 2006, notice was 
published that the Commonwealth of 
Massachusetts had petitioned the 
Regional Administrator, Environmental 
Protection Agency, to determine that 
adequate facilities for the safe and 
sanitary removal and treatment of 
sewage from all vessels are reasonably 
available for the state waters of Scituate, 
Marshfield, Cohasset, and the tidal 
portions of the North and South Rivers. 
No comments were received on this 
petition. 

The petition was filed pursuant to 
Section 312(f)(3) of Public Law 92-500, 
as amended by Public Laws 95-217 and 
100-4, for the purpose of declaring 
these waters a "No Discharge Area" 
(NDA). 

Section 312(0(3) states: After the 
effective date of the initial standards 
and regulations promulgated under this 
section, if any State determines that the 
protection and enhancement of the 
quality of some or all of the waters 
within such States require greater 
environmental protection, such State 
may completely prohibit the discharge 
from all vessels of any sewage, whether 
treated or not, into such waters, except 
that no such prohibition shall apply 
until the Admihistrator determines that 
adequate facilities for the safe and 
sanitary removal and treatment of 
sewage from all vessels are· reasonably 
available for such water to which such 
prohibition would apply. 

The information submitted to EPA by 
the Commonwealth of Massachusetts 

certifies that there are ten pumpout 
facilities located within the proposed 
area. A list of the facilities, with phone 
numbers, locations, and hours of 
operation is appended at the end of this 
determination. 

Based on the examination of the 
petition, its supporting documentation, 
and information from site visits 
conducted by EPA New England staff, 
EPA has determined that adequate 
facilities for the safe and sanitary 
removal and treatment of sewage from 
all vessels are reasonably available for 
the area covered under this 
determination. 

This determination is made pursuant 
to Section 312(0(3) of Public Law 92-
500, as amended by Public Laws 95-217 
and 100-4. 

PUMPOUT FACILITIES WITHIN PROPOSED No DISCHARGE AREA 

Name Location Contact info Hours Mean low 
water depth 

Cohasset Harbormaster ...... Cohasset Harbor................. (781) 383--0863 .:................ 15 May.:.1 Nov .................... N/A. 
VHF 10, 16 .................. :...... 9:00 a.m.-9:00p.m. ............ Boat Service. 

Cole Parkway Marina .......... Scituate Harbor ................... (781) 545-2130 .................. 15 May-15 October ............ 6ft. 
VHF 9 .................................. 8:00 a.m.-4:00 p.m ........... .. 

Harbor Mooring Service ...... North and South Rivers ...... (781) 544-3130 .................. 15 April-1 November.......... NIA. 
Cell (617) 281-4365 ........... Service provided on-call ..... Boat Service. 
VHF 9 ................................ .. 

James Landing Marina ........ Herring River, Scituate :...... (781) 545-3000 .................. 1 May-15 Oct ..................... 6ft. 
8 a.m.-4:30 p.m ................ .. 

Waterline Mooring ............... Scituate Harbor................... (781) 545-4154 .................. 15 May-15 Oct ................... NIA. 
VHF 9, 16 ........................... 8 a.m.-5 p.m. ...................... Boat Service. 

Or by appointment ............. . 
Green Harbor Town Pier ..... Green Harbor, Marshfield ... (781) 834-5541 .................. 1 April-15 Nov 24/7 Self· 4ft. 

VHF 9, 16 ........................... Serve 15 May-30 Sept. 
Attendant Service 8 a.m.-

11:30 p.m .. 
Bridgewaye Marina .............. South River, Marshfield ...... (781) 837-9343 .................. 15 June-15 October ........... 6ft. 

VHF 9, 11 ........................... 9-5 p.m ............................. .. 
Erickson's Marina ................ South River, Marshfield ...... (781) 837-2687 .................. 15 March-15 November ..... 4ft. 

8 a.m.-5 p.m ..................... .. 
While's Ferry Marina ........... South River, Marshfield ...... (781) 837-9343 .................. 15 June-15 October ........... 4ft. 

VHF 9, 11 ........................... 9-5 p.m ............................. .. 
Mary's Boat Uvery ............... North River, Marshfield....... (781) 837-2322 .................. 15 May-1 Oct ..................... 4ft. 

VHF 9, 16 ........................... 8 a.m.-4 p.m ...................... . 
"Marshfield Yacht Club ...... South River, Marshfield ...... TBA ..................................... TBA ..................................... TBA. 
"South River Boat Ramp ... South River, Marshfield ...... TBA ..................................... TBA ..................................... TBA. 

•• Pending facilities. 

Dated; May 14, 2008. 

Robert W. Varney, 
Regional Administrator, Region 1. 
!FR Doc. EB-11485 Filed 5-21-DB; 8;45 a.m.] 
BILLING CODE 856~50-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA-HQ-QAR-2008-0380; FRL-8569-5) 

NoUce of Receipt of a Request From 
the State of Texas for a Waiver of a 
Portion of the Renewable Fuel 
Standard 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: In accordance with section 
211 (o)(7) of the Clean Air Act (the Act), 
42 U.S.C. 7545(o)(7), EPA is issuing a 

notice of receipt of a request for a 
waiver of 50 percent of the renewable 
fuel standard (RFS) "mandate for the 
production of ethanol derived from 
grain." The request has been made by 
the Governor of the State of Texas. 
Section 211(o)(7)(A) of the Act allows 
the Administrator of the EPA to grant 
the waiver if implementation of the 
national RFS requirements would 
severely harm the economy or 
environment of a state, a region, or the 
United States, or if EPA determines that 
there is inadequate domestic supply of 
renewable fuel. EPA is required by the 
Act to provide public notice and 
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opportunity for comment on this 
request. 
DATES: Comments. Written comments 
must be received on or before June 23, 
2008. 
ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA-HQ
OAR-2008-0380, by one of the 
following methods: 

• http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

• E-mail: a-and-r-docket®epa.gov. 
• Fax: (202) 566-1741. 
• Mail: Air and Radiation Docket, 

Docket ID No. EPA-HQ-OAR-2008-
0380, Environmental Protection Agency, 
Mailcode: 6102T, 1200 Pennsylvania 
Avenue, NW., Washington, DC 20460. 
Please include a total of two copies. 

• Hand Delivery: EPA Docket Center, 
Public Reading Room, EPA West 
Building, Room 3334, 1301 Constitution 
Avenue, NW., Washington, DC 20460. 
Such deliveries are only accepted 
during the Docket's normal hours of 
operation, and special arrangements 
should be made for deliveries of boxed 
information. 

Instructions: Direct your comments to 
Docket ID No. EPA-HQ-OAR-2008-
0380. EPA's policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through http:// 
www.regulations.gov or e-mail. The 
http:/ lwww.regulations.gov Web site is. 
an "anonymous access" system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through http:// 
www.regulations.gov. your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters. any form of 

encryption, and be free of any defects or 
viruses. For additional information 
about EPA's public docket visitlhe EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome!dockets.htm. 
FOR FURTHER INFORMATION CONTACT: 
James W. Caldwell, Office of 
Transportation and Air Quality, 
Mailcode: 6406J, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460; 
telephone number: (202) 343-9303; fax 
number: (202) 343-2802; e-mail address: 
caldwell.jim@epa.gov. 
SUPPLEMENTARY INFORMATION: 

(A) How Can I Access the Docket and/ 
or Submit Comments? 

EPA has established a public docket 
for this ICR under Docket ID No. EPA
HQ-OAR-2008-0380, which is 
available for online viewing at http:// 
www.regulations.gov, or in person 
viewing at the EPA/DC Docket Center 
Public Reading Room, 1301 Constitution 
Avenue, NW., Room 3334, Washington, 
DC. The EPA/DC Public Reading Room 
is open from 8:30a.m. to 4:30p.m., 
Monday through Friday, excluding legal 
holidays. The telephone number for the 
Reading Room is 202-566-1744, and the 
telephone number for the Air and 
Radiation Docket is 202-566-1742. 

Use http://www.regulations.gov to 
obtain a copy of the waiver request, 
submit or view public comments, access 
the index listing of the contents of the 
docket, and to access those documents 
in the public docket that are available 
electronically. Once in the system, 
select "search," then key in the docket 
ID number identified in this document. 

(B) What Information Is EPA 
Particularly Interested In? 

On April25, 2008, the Governor of 
Texas submitted a request to the 
Administrator under section 211(o) of 
the Act for a waiver of 50 percent of the 
RFS "mandate for the production of 
ethanol derived from grain." The 
request includes statements regarding 
the economic impact of higher corn 
prices in Texas. This request has been 
placed in the public docket. 

Pursuant to section 211(o)(7) of the 
Act, EPA specifically solicits comments 
and information to enable the 
Administrator to determine if the 
statutory basis for a waiver of the 
national RFS requirements has been met 
and, if so, the extent to which EPA 
should exercise its discretion to grant a 
waiver. Section 211(o)(7) of the Act 
allows the Administrator, in 
consultation with the Secretary of 
Agriculture and the Secretary of Energy, 
to waive the requirements of the 

national RFS at 40 CFR 80.1105, in 
whole or in part, upon petition by one 
or more States. A waiver may be granted 
if the Administrator determines, after 
public notice and an opportunity for 
public comment, that implementation of 
the RFS requirements would severely 
harm the economy or environment of a 
state, a region, or the United States; or 
that there is an inadequate domestic 
supply of renewable fuel. The 
Administrator, in consultation with the 
Secretary of Agriculture and the 
Secretary of Energy, shall approve or 
disapprove a State petition for a waiver 
within 90 days of receiving it. If a 
waiver is granted, it can last no longer 
than one year unless it is renewed by 
the Administrator after consultation 
with the Secretary of Agriculture and 
the Secretary of Energy. The RFS for 
2008 was published in the Federal 
Register on February 14, 2008 (73 FR 
8665) and was intended to lead to the 
use of nine (9) billion gallons of 
renewable fuel in 2008. 

EPA requests comment on any matter 
that might be relevant to EPA's action 
on the petition, specifically including 
(but not limited to) information that will 
enable EPA to: 

(a) Evaluate whether compliance with 
the RFS is causing severe harm to the 
economy of the State of Texas; 

(b) evaluate whether the relief 
requested will remedy the harm; 

(c) determine to what extent, if any, 
a waiver approval would change 
demand for ethanol and affect corn or 
feed prices; and 

(d) determine the date on which a 
waiver should commence and end if it 
were granted. 

In addition to inviting comments on 
the above issues, EPA recognizes that it 
has discretion in deciding whether to 
grant a waiver, as the statute provides 
that "[t]he Administrator • • • may 
waive the requirements of [section 
211(o)(2)] in whole or in part" 
(emphasis supplied) if EPA determines 
that the severe harm criteria has been 
met. EPA also recognizes that a waiver 
would involve reducing the national 
volume requirements under section 
211(o)(2), which would have effects in 
areas of the country other than Texas, 
including areas that may be positively 
impacted by the RFS requirements. 
Given this, EPA invites comment on all 
issues relevant to deciding whether and 
how to exercis'e its discretion under this 
provision, including but not limited to 
the impact of a waiver on other regions 
or parts of the economy, on the 
environment, on the goals of the 
renewable fuel program, on appropriate 
mechanisms to implement a waiver if a 
waiver were determined to be 
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appropriate, and any other matters 
considered relevant to EPA's exercise of 
discretion under this provision. 

Commenters should include data or 
specific examples in support of their 
comments in order to aid the 
Administrator in determining whether 
to grant or deny the waiver. Data that 
shows a quantitative link between the 
use of corn for ethanol and corn prices, 
and on the impact of the RFS mandate 
on the amount of ethanol produced, 
would be especially helpful. 

Dated: May 16, 2008. 
Robert J. Meyers, 
Principal Deputy Assistant Administrator, 
Office of Air and Radiation. 
IFR Doc. EB-11466 Filed 5-21-QB; 8:45am! 
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FEDERAL COMMUNICATIONS 
COMMISSION 

Public Information Collection 
Requirement Submitted to OMB for 
Review and Approval, Comments 
Requested 

May 19, 2008. 
SUMMARY: The Federal Communications 
Commission, as part of its continuing 
effort to reduce paperwork burden, 
invites the general public and other 
Federal agencies to take this 
opportunity to comment on the 
following information collection, as 
required by the Paperwork Reduction 
Act of 1995, Public Law 104-13. An 
agency may not conduct or sponsor a 
collection of information unless it 
displays a currently valid control 
number. No person shall be subject to 
any penalty for failing to comply with 
a collection of information subject to the 
Paperwork Reduction Act (PRA) that 
does not display a valid control number. 
Comments are requested concerning: (a) 
Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
Commission, including whether the 
information shall have practical utility; 
(b) the accuracy of the Commission's 
burden estimate; (c) ways to enhance 
the quality, utility, and clarity of the 
information collected; and (d) ways to 
minimize the burden of the collection of 
information on the respondents, 
including the use of automated 
collection techniques or other forms of 
information technology. 
DATES: Written Paperwork Reduction 
Act (PRA) comments should be 
submitted on or before June 23, 2008. If 
you anticipate that you will be 
submitting comments, but find it 
difficult to do so within the period of 

time allowed by this notice, you should 
advise the contacts listed below as soon 
as possible. 
ADDRESSES: Direct all PRA comments to 
Nicholas A. Fraser, Office of 
Management and Budget, via Internet at 
Nicholas_A._Froser@omb.eop.gov or via 
fax at (202) 395-5167 and to Cathy 
Williams, Federal Communications 
Commission, Room 1-C823, 445 12th 
Street, SW., Washington, DC or via 
Internet at Cathy. Williams®fcc.gov or 
PRA®fcc.gov. To view a copy of this 
information collection request (ICR) 
submitted to OMS: (1) Go to the Web 
page http://www.reginfo.govlpublicldo/ 
PRAMain; (2) look for the section of the 
Web page called "Currently Under 
Review;" (3) click on the downward
pointing arrow in the "Select Agency" 
box below the "Currently Und!Jr 
Review" heading; (4) select "Federal 
Communications Commission" from the 
list of agencies presented in the "Select 
Agency" box; (5) click the "Submit" 
button to the right of the "Select 
Agency" box; and (6) when the list of 
FCC ICRs currently under review 
appears, look for the title of this ICR (or 
its OMB control number, if there is one) 
and then click on the ICR Reference 
Number to view detailed information 
about this ICR. 
FOR FURTHER INFORMATION CONTACT: For 
additional information or copies of the 
information collection(s), contact Cathy 
Williams at (202) 418-2918. 
SUPPLEMENTARY INFORMATION: 

OMB Control Number: 3060-0009. 
Title: Application for Consent to 

Assignment of Broadcast Station 
Construction Permit or License or 
Transfer of Control of Corporation 
Holding Broadcast Station Construction 
Permit or License. 

Form Number: FCC Form 316. 
Type of Review: Revision of a 

currently approved collection. 
Responcfents: Business or other for

profit entities; Not-for-profit 
institutions; State, local or Tribal 
government. 

Number-of Respondents and 
Responses: 750 respondents, 750 
responses. 

Frequency of Response: On occasion 
reporting requirement. 

Obligation To Respond: Required to 
obtain benefits-Statutory authority for 
this collection of information is 
contained in Sections 154(i) and 310(d) 
of the Communications Act of 1934, as 
amended. 

Estimated Time per Response: 1-4 
hours. 

Total Annual Burden: 855 hours. 
Total Annual Costs: $425,150. 
Confidentiality: No need for 

confidentiality required. 

Privacy Impact Assessment: No 
impact(s). 

Needs and Uses: On March 17, 2005, 
the Commission released a Second 
Order on Reconsideration and Further 
Notice of Proposed Rulemaking, 
Creation of a Low Power Radio Service, 
MB Docket No. 99-25 (FCC 05-75). The 
Further Notice of Proposed Rulemaking 
("FNPRM') proposed to permit the 
assignment or transfer of control of Low 
Power FM (LPFMJ authorizations where 
there is a change in the governing board 
of the permittee or licensee or In other 
situations corresponding to the 
circumstances described above. This 
proposed rule was subsequently 
adopted in a Third Report and Order 
and Second Further Notice of Proposed 
Rulemaking, MB Docket No. 99-25 (FCC 
07-204) (Third Report and Order). 
released on December 11, 2007. 

FCC Form 316 has been revised to 
encompass the assignment and transfer 
of control of LPFM authorizations, as 
proposed in the FNPRM and 
subsequently adopted in the Third 
Report and Order, and to reflect the 
ownership and eligibility restrictions 
applicable to LPFM permittees and 
licensees. 

Filing of the FCC Form 316 is 
required when applying for authority for 
assignment of. a broadcast station 
construction permit or license, or for 
consent to transfer control of a 
corporation holding a broadcast station 
construction permit or license where 
there is little change in the relative 
interest or disposition of its interests; 
where transfer of interest is not a 
controlling one; there is no substantial 
change in the beneficial ownership of 
the corporation; where the assignment is 
less than a controlling interest in a 
partners~ip; where there is an 
appointment of an entity qualified to 
succeed to the interest of a deceased or 
legally incapacitated individual 
permittee, licensee or controlling 
stockholder; and, in the case of LPFM 
stations, where there is a voluntary 
transfer of a controlling interest in the 
licensee or permittee entity. In addition, 
the applicant must notify the 
Commission when an approved transfer 
of control of a broadcast station 
construction permit or license has been 
consummated. 

OMB Control Number: 3060-0031. 
Title: Application for Consent to 

Assignment of Broadcast Station 
Construction Permit or License; 
Application for Consent to Transfer 
Control of Entity Holding Broadcast 
Station Construction Permit or License; 
Section 73.3580, Local Public Notice of 
Filing of Broadcast Applications. 


